R/CR.RA/392/2008 JUDGMENT

IN THE HIGH COURT OF GUJARAT AT AHMEDABAD

CRIMINAL REVISION APPLICATION NO. 392 of 2008
With

CRIMINAL REVISION APPLICATION NO. 393 of 2008
With

CRIMINAL REVISION APPLICATION NO. 394 of 2008
With

CRIMINAL REVISION APPLICATION NO. 395 of 2008
With

CRIMINAL REVISION APPLICATION NO. 396 of 2008
With

CRIMINAL REVISION APPLICATION NO. 397 of 2008

FOR APPROVAL AND SIGNATURE:

HONOURABLE MR.JUSTICE JAYANT PATEL

1 Whether Reporters of Local Papers may be allowed to see
the judgment ?

2 To be referred to the Reporter or not ?

3  Whether their Lordships wish to see the fair copy of the
judgment ?

4  Whether this case involves a substantial question of law as
to the interpretation of the Constitution of India, 1950 or any
order made thereunder ?

5 Whether it is to be circulated to the civil judge ?

STATE OF GUJARAT & 1....Applicant(s)
Versus
HASUMUKHBHAI KANTIBHAI DAVE PROP. OF SHRI RAM
TRADERS....Respondent(s)
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Appearance:

MS MOXA THAKKER, APP for the Applicant(s) No. 1 - 2

MR HARSHIT S TOLIA, ADVOCATE for the Respondent(s) No. 1
MR PARTH S TOLIA, ADVOCATE for the Respondent(s) No. 1

CORAM: HONOURABLE MR.JUSTICE JAYANT PATEL
Date : 28/03/2013
ORAL JUDGMENT

1. As in all the matters, comon questions arise for
consi derati on, t hey are bei ng consi der ed
si mul t aneousl y.

2.1ln all the matters, challenge in the Revision
Petitions is against the order passed by the
| earned Sessions Judge in the respective Crim nal
Appeal s, whereby the |earned Sessions Judge has
reduced the quantum of confiscation to the extent
of 10% as against in mgjority of the cases, to
the extent of 100% as was ordered by the District
Magi strate/District Magistrate, save and except
that in one case, it was 60% confiscation.

3. The relevant facts are that the search and
sei zure was nmade by the conpetent authority under
Solvent, Raffinate and Slop (Acquisition, Sale,
Storage and Prevention of Use in Autonobiles)

Order, 2000 with the Amendnent Order, 2001.
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Thereafter, the proceedi ngs under Section 6A of
the Essenti al Commodities  Act (hereinafter
referred to as ‘'the Act' for short) were
initiated against concerned respondents in
concerned petitions. The concerned respondents
had appeared and thereafter, the District
Magi strate/District Collector, in exercise of the
power under Section 6A of the Act, has passed the
order against the concerned respondents for
forfeiture of the seized goods and the details
t hereof are as under: -

(a) In CGimnal Revision Application No.392 of
2008 confiscation was to the extent of 100% of
t he sei zed goods;

(b) In Cimnal Revision Application No.393 of
2008 confiscation was made of the goods worth
Rs. 16, 65, 207/ -;

(c) In CGimnal Revision Application No.394 of
2008 confiscation was made of the goods worth
Rs. 7, 93, 836/ -;

(d) In CGimnal Revision Application No.395 of
2008 confiscation was nade of the goods worth
Rs. 15, 38, 775/ -;

(e) In Cimnal Revision Application No.396 of
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2008 confiscation was nade of the goods worth
Rs. 1, 64, 788/ -;

(f) In Cimnal Revision Application No.397 of
2008 confiscation was nmade of the goods worth
Rs. 1, 11, 600/ -.

. The concerned respondents 1in the respective
petitions, being aggrieved by the order of the
District Magi strate/ Di strict Col | ect or for
confiscation of the aforesaid goods in the
respective cases, preferred appeals before the
| earned Sessions Judge. The | earned Sessions
Judge, in the said appeals preferred by the
concerned respondents, after hearing both the
sides, did not interfere wwth the decision of the
District Collector for confiscation of the case
on account of the alleged breach. However, the
| earned Sessions Judge reduced the quantum of
confiscation to 10% of the seized goods in each
of the cases. It is under these circunstances,
the State has preferred the Revisions against the
order passed by the | earned Sessions Judge in the
respective Revisions before this Court.

. 1 have heard Ms. Moxa Thakker, |earned APP for the

Applicant State and M. Tolia, |earned Counsel has
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appeared on behalf of al | the concerned
respondents in all the matters.

. The only aspect to be considered in the present
group of matters is as to 'whether the |earned
Sessions Judge was justified in reducing the
quantum of confiscation to the extent of 10%
wi thout recording any reasons or not ? The
perusal of the order passed by the |earned
Sessions Judge in the respective matter shows
that the argunment was raised on behalf of the
appel l ants before the | earned Sessions Judge that
in one case where the goods seized was of
Rs. 1, 24, 24,820/ -, but the D strict Collector had
taken decision to confiscate 3% of the goods
sei zed and, t her ef or e, the confiscation be
reduced to 3%

.1t is true that the learned APP for the State
left the mtter to the Court for passing
appropriate orders. However, the pertinent
aspect is that the |earned Sessions Judge,
Wi t hout recording any reasons as to why it would
be just and proper to confiscate 10% of the goods
sei zed, has taken decision to reduce the

confiscation to 10% As such, the order of the
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| earned Sessions Judge and nore particularly the
pur pose  of reduction  of the quantum of
confiscated goods can be terned as wthout
recordi ng any reasons what soever.

. M.Tolia, l|earned Counsel for the respondents is
not in a position to satisfy this Court as to
whet her any reasons have been recorded by the
| earned Sessions Judge for reduction of the
confiscation from 100% to 10% The | earned
Sessions Judge did not consider the aspect that
In a case where confiscation was to the extent of
3% upon which the reliance is placed by the
appellants before him the State had preferred
appeals and the appeals were pending. In any
case, when the |earned Sessions Judge had to
interfere on the aspects of proportionality of
the quantum of the goods to be confiscated, it
was required for him to record reasons and
thereafter only t he di scretion coul d be
exer ci sed. In absence of any satisfactory
reasons recorded by the |earned Sessions Judge,
the order for reduction of the quantum of
confiscated goods to the extent of 10%in each of

the matters cannot be sust ai ned.
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9. Hence, the orders passed by the |earned Sessions
Judge deserve to be quashed and set aside and the
matters deserve to be remanded to the | earned
Sessions Judge for exam ning the aspects on the
guestion of quantum of the confiscation and to
decide afresh after hearing both the sides, but
with the observation that the |earned Sessions
Judge will record the reasons and thereafter wl|l
take appropriate decision in accordance with | aw.

10. In view of the aforesaid observations and
di scussion, the inpugned order passed by the
| earned Sessions Judge in the respective appeals,
which are subject matter in the concerned
Revisions, is quashed and set aside wth the
direction that the concerned main Appeals shal
stand restored to the |earned Sessions Judge.
The |earned Sessions Judge shall examne the
matter afresh on the question of quantum of
confiscation of the case after giving opportunity
of hearing to both the sides and shall pass
appropriate orders in light of the observations
made by this Court in the present judgenent.

11. The Crimnal Revision Applications are

allowed to the aforesaid extent. Rul e made
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absol ute accordingly.

12. As the matters are quite old, attenpt shall
be nmade by the |learned Sessions Judge to decide
the sane as early as possible, preferably wthin
a period of six nonths from the date of receipt
of wit of this Court. It would also be open to
either side to nove the |earned Sessions Judge

for early hearing of the matter.

(JAYANT PATEL, J.)
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