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1. The present petition under Articles 226 and 227
of the Constitution of India has been preferred, inter
alia, wwth a prayer to quash and set aside the order
dat ed 28-01-2013, passed by the |earned 5t" Additi onal
Senior Gvil Judge, Mahesana (“the Trial Court” for
short) below the application at Exh.200, the order
dated 08-04-2013 passed by the Trial Court below the
application for review of the aforestated order at
Exh. 211, and the order dated 20-07-2013 passed by the
| earned Additional District Judge, Mahesana (“the
Appellate Court” for short) in Cvil Msc. Appeal

No. 33 of 2013.

2. The brief factual background of the case is as
fol | ows:

The petitioner is t he plaintiff in Regular
Cvil Suit No.204 of 2007, wherein it is inter alia
prayed that the Sale Deed in respect of the suit
property, executed by Defendant No.l1 in favour of
Def endant No. 2 (respondents herein) on the basis of an
allegedly forged Power of Attorney and other

fabricated docunents, be declared as fraudul ent and
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null and void. During the trial, the petitioner
preferred an application at Exh.62, praying that
certain docunents be given tentative Exhibit Nunbers.
By an order dated 03-08-2010, the Trial Court granted
the prayer and the docunents nentioned in the
application were given tentative Exhibit Nunbers.
Thereafter, the petitioner noved a closing Pursis at
Exh. 19, on 29-09-2010, for closure of her evidence, as
no other witnesses were required to be exam ned.
Def endant No.1 led his evidence. After conpletion of
the evidence of Defendant No.1l by closing Pursis dated
17-07-2012, the Suit reached the stage of |[eading
evi dence by Defendant No.2, who filed his affidavit in
exam nation-in-chief. At this stage, the petitioner
filed the application at Exh.200, for reopening her
right to |ead evidence. This application has been
rejected vide order dated 28-01-2013, by the Trial
Court. The petitioner preferred an application at
Exh. 211, for review of the aforestated order, before
the Trial Court which was rejected vide order dated
08-04-2013. Aggrieved by the above two orders, the
petitioner filed Cvil Msc. Appeal No.33 of 2013,
before the Appellate Court. The said appeal has been

di sm ssed by order dated 20-07-2013. Aggrieved by the
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above-nentioned orders, the petitioner has approached

this Court.

3. M. Asit M Meht a, | earned advocate for the
petitioner has submtted that the Trial Court has
failed to appreciate the factual and |egal position
correctly and has thereby caused injustice to the
petitioner by rejecting her application for re-opening
her right to | ead evidence. That, after the petitioner
noved the closing Pursis and the evidence cane to be
cl osed, she discovered that the report of the Forensic
Sci ence Laboratory ("FSL” for short) is required to be
proved, which has not been done. Secondly, it is to be
proved that the lay-out plan produced by the
Def endants is false and fabricated, as the original
plan is with the petitioner. Thirdly, the letter of
t he Manml atdar, Mahesana, has to be proved and he is to
be examned in this regard. It is further submtted
that as per the settled principles of Ilaw, the
petitioner ought to have been granted an opportunity
to lead additional evidence to prove her case. That,
the Trial Court has not considered the above aspects
while rejecting the applications made by the

petitioner at Exhs.200 and 211, respectively. Learned
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Advocate for the petitioner has further submtted
that the Appellate Court has not taken into
consideration the aspect that the petitioner has a
right to |l ead evidence and that the need arose for re-
opening the said right after the closure of evidence,
when it was discovered that certain docunents are
required to be proved and w tnesses exam ned, as the
petitioner had no know edge regarding the sane before
closure of her evidence. It is submtted that the
I mpugned order of the Appellate Court has been passed
wi t hout application of mnd as certain judgnents cited
by the petitioner have been wongly nentioned in the

sai d order.

4. On the strength of the above subm ssions | earned
advocate for the petitioner has submtted that the
I mpugned orders deserve to be stayed and, ultinmately,

quashed and set asi de.

5. Reliance has been placed on behalf of the

petitioner on the foll ow ng judgnents:

(1) K K Velusany v. N. Palanisany, reported in

(2011) 11 SCC 275
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(2) Jeet Mohinder Singh v. Harm nder Singh,
reported in (2004) 6 SCC 26
(3) Saiyed Sahejadm ya Sul emanm ya, deceased

t hrough heir Sahedabegum and ot hers v. Abdul

Razak | sabhai Menon, reported in 1999(2) G.H

188
6. The subm ssions advanced on behal f of the
petitioner have been strongly resisted by M. Kanlesh
S. Kot ai | earned advocate for the respondents
(defendants in the Suit) who has appeared on Caveat.
He submts that the inpugned orders of the Trial Court
and the Appellate Court are just and proper, having
been passed upon a proper appreciation of facts and
| aw. That the petitioner had herself prayed for giving
tentative Exhibit nunbers to the docunents nentioned
in the application Exh. 62, on the ground that
Governnment/ O ficial docunents need not be proved.
Accordingly, the opinion of the FSL has been given a
tentative Exhibit nunber. It is submtted that the
| ay-out plan was very nmuch in the know edge of the
petitioner, which is an admtted fact. In any event,
this docunent has al so been given a tentative Exhibit
Nunber. The burden of proving the case is on the

petitioner and she has voluntarily given a closing
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Pursis, that has been accepted. It is contended that
at the | ate stage when the evidence of Respondent No.1
I's over and Respondent No.2 has filed the affidavit in
exam nation-in-chief and all the defences have been
di scl osed, the petitioner has filed the application at
Exh. 200, in order to fill in the |lacunae in her case,
whi ch has rightly been rejected by the Trial Court, by
giving cogent reasons. It is further contended that
no grounds of review of the said order are nade out by
the petitioner, therefore, the order below Exh.211 is

just and proper, as held by the Appellate Court.

7. On the above grounds, it is prayed that the

petition be not entertained.

8. This Court has heard |earned counsel for the
respective parties at length and perused the nateri al

on record.

9. The admtted facts nay be enunerated at this
stage. During the pendency of the Suit, the petitioner
filed an application at Exh.62, for giving tentative
Exhi bit nunbers to certain docunents. This application

was allowed vide an order dated 03-08-2010, by the
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Trial Court, and the docunents nentioned therein were
given tentative exhibit nunbers. These docunents
i nclude the opinion of the FSL and the |ay-out plan.
Thereafter, on 29-09-2010, the petitioner filed a
closing Pursis at Exh.119, voluntarily, stating that
It is not necessary to examne other wtnesses, and
plaintiff’s evidence be declared closed. The Suit was
t he kept for t he evi dence of t he
respondent s/ def endants. Respondent No.1 exam ned his
wi tnesses and filed his closing Pursis at Exh.163, on
19-07-2010. Ther eafter, Respondent / Def endant No. 2
filed his affidavit in examnation-in-chief, vide
Exh.164. It is at this stage that the petitioner filed
the application at Exh.200, for reopening the stage to
| ead evidence, on 05-11-2012. Wile rejecting the said
application, the Trial Court has observed that the
petitioner has filed the application after a period of
about two years from the voluntary closure of her
evi dence, during which period the Defendants have | ed
evidence and disclosed their defence. It is further
observed that there 1is no reasonable explanation for
the delay and if the application is allowed, the trial

woul d be del ayed consi derably.
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10. The Appellate Court has observed in its inpugned
order that the docunents of the petitioner have been
given tentative Exhibit Nunbers, on her own asking.
However, w thout reserving the right to prove them
the petitioner has filed a closing Pursis for closure
of her evidence. Thereafter, she has filed the
application at Exh.200, after a delay of two years

when the defendants have already |ed their evidence,

wi t hout any reasonabl e or cogent reason.

11. Considering the legal and factual aspects of the
matter, in the considered view of this court, both
the Trial Court and the Appellate Court have not
conmmtted any error in rejecting the application for
re-opening of the evidence of the petitioner, the

application for review and t he appeal.

12. At this stage it would be germane to advert to
the legal position in this regard. In K. K. Vel usany
v. N Pal anisany (Supra), (cited by the petitioner)

the Suprenme Court has held as under:

“9. Oder 18 Rule 17 of the Code enables the
court, at any stage of a suit, to recall any
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W t ness who has been exam ned (subject to the | aw
of evidence for the tinme being in force) and put
such questions to himas it thinks fit. The power
to recall any witness under Order 18 Rule 17 can
be exercised by the court either on its own
notion or on an application filed by any of the
parties to the suit requesting the court to
exercise the said power . The power IS
di scretionary and should be used sparingly in
appropriate cases to enable the court to clarify
any doubts it may have in regard to the evidence
led by the parties. The said power is not
I ntended to be used to fill up omssions in the
evidence of a wtness who has already been
exam ned. [Vide Vadiraj Naggappa Vernekar v.
Sharadchandra Prabhakar Gogate - 2009 (4) SCC
410] .

10. Oder 18 Rule 17 of the Code is not a
provision intended to enable the parties to
recal | any W t nesses for their further
exam nation-in-chief or cross-examnation or to
pl ace additional material or evidence which could
not be produced when the evidence was being
recorded. Oder 18 Rule 17 is primarily a
provi sion enabling the court to clarify any issue
or doubt, by recalling any wtness either suo
noto, or at the request of any party, so that the
court itself can put questions and elicit
answers. Once a witness is recalled for purposes
of such clarification, it may, of course, permt
the parties to assist it by putting sone
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guesti ons.

11. There is no specific provision in the Code
enabling the parties to reopen the evidence for
the purpose of further examnation-in-chief or
cross examnation. Section 151 of the Code
provides that nothing in the Code shall be deened
to limt or otherwise affect the inherent powers
of the Code to nmke such orders as may be
necessary for the ends of justice or to prevent
the abuse of the process of the court. In the
absence of any provision providing for re-opening
of evidence or recall of any witness for further
exam nation or cross-examnation, for purposes
ot her than securing clarification required by the
court, the inherent power under section 151 of
the Code, subject to its limtations, can be
invoked in appropriate cases to reopen the
evidence and/or recall wtnesses for further
exam nation. This inherent power of the court is
not affected by the express power conferred upon
the court under Order 18 Rule 17 of the Code to
recall any wtness to enable the court to put

such question to elicit any clarifications.

e 12*********
13**********
14**********
15**********
16**********

17**********

Page 11 of 16



C/SCA/12807/2013 JUDGMENT

18**********

19. W may add a word of caution. The power
under section 151 or Oder 18 Rule 17 of the
Code is not intended to be wused routinely,
nerely for the asking. If so wused, it wll
defeat the very purpose of various anmendnents to
the Code to expedite trials. But where the
application is found to be bona fide and where
the additional evidence, oral or docunentary,
wi |l assist the court to clarify the evidence on
the issues and will assist in rendering justice,
and the court is satisfied that non-production
earlier was for valid and sufficient reasons,
the court may exercise its discretion to recal
the witnesses or permt the fresh evidence. But
If it does so, it should ensure that the process
does not becone a protracting tactic. The court
should firstly award appropriate costs to the
ot her party to conpensate for the delay. Secondly
the court should take up and conplete the case
within a fixed tinme schedule so that the delay is
avoided. Thirdly if the application is found to
be m schievous, or frivolous, or to cover up
negli gence or |acunae, it should be rejected with
heavy costs.”

(enphasi s suppli ed)

13. As held by the Apex Court in the above-quoted
judgnment, the provisions of Oder 18 Rule 17 of the

Code of Gvil Procedure, 1908 (“the Code” for short)
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enable the Court to recall any wtness who has been
exam ned. However, this power is discretionary and
should be exercised sparingly and in appropriate
cases, in order to clarify any doubts that the court
may have with regard to the evidence l|led by the
parties. This power is not to be used to fill up

om ssions in the evidence of w tnesses.

14. After the deletion of Oder 18 Rule 17A from the
Code there is no specific provision for reopening the
evi dence of parties. However, resort can be had to the
provisions of Section 151 of the Code, wherein in
exercise of its inherent powers, the Court can pass
any order that may be necessary to rescue the ends of
justice and prevent the abuse of the process of the
Court. However, the power under Section 151 ought not
to be used in a routine manner but only in cases where
the additional evidence wll assist the Court 1in
clarifying the evidence on the issues involved. The
Court nust be satisfied that there are valid and
sufficient grounds for not producing the evidence
earlier and that the party is not trying to

intentionally delay the trial of the Suit.
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15. In the present case, the application for recal

of evidence has been filed after two years of the
cl osure of evidence voluntarily by the petitioner. In
t he I nterregnum Respondent / Def endant No. 1 has
examned his wtnesses and disclosed his defence.
Respondent / Def endant No.2 has filed his affidavit for
exam nation-in-chief. The petitioner has not pleaded
any valid or sufficient reason to explain the delay in
filing the application. It certainly appears that the
application is an afterthought, on the part of the
petitioner, who wants to gain advantage by the defence
di scl osed by the respondents and thereby try to fill
in the |l acunae and om ssions in her evidence. The view

taken by the Trial Court and Appellate Court by

rejecting the application Is, therefore, just and
pr oper.
16. Insofar as the rejection of the application at

Exh. 21 for the review of the order passed by the
Trial Court at Exh.200 is concerned, it is clear from
the material on record that the petitioner was in the
know edge and in the possession of, the FSL report
and the lay-out plan. This is an admtted fact. There

Is no discovery of any new or inportant nmaterial or
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evidence by the petitioner which, by the exercise of
due diligence, could not be brought to the know edge
of the petitioner or produced at the rel evant point of
time. The concerned docunents were very nmuch in the
knowl edge and possession of the petitioner and have
al so been given tentative exhibit nunbers, at her own
behest. The petitioner was represented by a |awyer
t hroughout, therefore, there is no question regarding
her not being aware of the legal requirenents. The
Trial Court has, in nmy view, rightly rejected the

application for review, by giving cogent grounds.

17. The Appellate Court has correctly appreciated and
considered the Ilegal and factual ©position while
rejecting the appeal against the above-nentioned

orders.

18. The other judgnents cited by the petitioner,
being not directly relevant to the |legal and factua

matri x of the case, are not being discussed in detail.

19. The cunul ative result of the above discussion is
that there is no nerit in the present petition, which
deserves to be rejected, at this stage.

20. It is, accordingly, rejected.
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(SMT. ABHILASHA KUMARI, J.)
ARG
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