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Common question raised vide these petitions are as to whether in view 

of Madhya Pradesh Municipal Services (Pension) Rules, 1980, provisions of 

Payment  of  Gratuity  Act,  1972  would  be  applicable  to  the  employees 

belonging to Municipal Corporation.  These petitions were accordingly heard 

and are decided by this common order.

2. Relevant facts not in dispute briefly are that, the respondents while in 

employment with the Municipal Corporation, Burhanpur, retired from service 

on attaining the age of superannuation and being aggrieved by non-settlement 

of gratuity preferred an application before the Controlling Authority under 
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Section 7 of Payment of Gratuity Act, 1972 read with Rule 10 of Madhya 

Pradesh Payment of Gratuity Rules, 1973.  

3. That,  objections  were  raised  on  behalf  of  employer  Municipal 

Corporation  as  to  tenability  of  such  application  in  view  of  existence  of 

Madhya Pradesh Municipal Service (Pension) Rules, 1980.  The Controlling 

Authority while dispelling the contentions, held that the respondent workmen 

are entitled for gratuity under the Payment of Gratuity Act, 1972, by order 

dated 6.4.1998.

4. Aggrieved  by  the  order  passed  by  Controlling  Authority,  the 

petitioner, Municipal Corporation, preferred an appeal under sub-section (7) 

of  Section  7  of  1972  Act;  whereon,  appellate  authority  by  order  dated 

29.10.2007 dismissed the appeal holding that the provisions of Payment of 

Gratuity Act, 1972 are applicable to the Municipal Corporation and that even 

if no option has been tendered by the existing municipal employees under 

M.P. Municipal Services (Pension) Rules, 1980, will not dis-entitle them for 

gratuity at the rate as stipulated under the Act of 1972.

5. In the aforesaid factual back-drop the issue exposited in the beginning 

has arisen for consideration.  

6. The Payment of Gratuity Act, 1972 was enacted to provide scheme for 

the payment of gratuity to employees engaged in factories, mines, oilfields, 

plantations, ports, railway companies, shops or other establishments and for 

matters connected therewith or incidental thereto.

7. Section 2 (e) defines  “employee” to mean any person (other than an 

apprentice) employed on wages, in any establishment, factory, mine, oilfield, 

plantation, port, railway company or shop, to do any skilled, semi-skilled, or 

unskilled, manual, supervisory, technical or clerical work, whether the terms 

of such employment are express or implied, and whether or not such person 

is employed in a managerial or administrative capacity, but does not include 

any such person who holds a post under the Central Government or a State 

Government and is governed by any other Act or by any rules providing for 

payment of gratuity.

8. The expression 'employer' finds its definition under Section 2 (f) in the 

following manner:
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 2 (f) “employer” means, in relation to any establishment, factory, 
mine, oilfield, plantation, port, railway company or shop—
(i)  belonging to, or under the control of, the Central Government or 

a  State  Government,  a  person  or  authority  appointed  by  the 
appropriate  Government  for  the  supervision  and  control  of 
employees,  or  where  no  person  or  authority  has  been  so 
appointed,  the  head  of  the  Ministry  or  the  Department 
concerned, 

(ii) belonging to, or under the control of, any local authority, the 
person  appointed  by  such  authority  for  the  supervision  and 
control  of  employees  or  where  no  person  has  been  so 
appointed, the chief executive office of the local authority,

(iii) in any other case, the person, who, or the authority which, has 
the  ultimate  control  over  the  affairs  of  the  establishment, 
factory,  mine,  oilfield,  plantation,  port,  railway  company  or 
shop,  and  where  the  said  affairs  are  entrusted  to  any  other 
person, whether called a manager, managing director or by any 
other name, such person ;”

9. Section 4 stipulates that Gratuity shall be payable to an employee on 

the termination of his employment after he has rendered continuous service 

for not less than five years on his superannuation, or on his retirement or 

resignation, or on his death or disablement due to accident or disease.

10. Section 5 of the 1972 Act empowers the appropriate Government to 

exempt, subject to conditions as may be specified in the notification any  any 

establishment,  factory, mine, oilfield, plantation, port,  railway company or 

shop to which Act applies from the operation of its provisions.  

11. It is not in dispute that the Central Government vide notification No. 

SO 239 dated 8th January 1982 published in Central Government Gazette of 

India dated 23rd January 1982 in exercise of its powers conferred by clause 

(c)  of  sub-section  3  of  Section  1  of  the  Payment  of  Gratuity  Act,  1972 

specified “Local Bodies” in which ten or more persons are employed or were 

employed on any day of the preceding 12 months as a class of establishment 

to which the said act shall apply with effect from the date of publication.  It 

being not in dispute that the petitioner Municipal Corporation being a local 

body, the provisions of Payment of Gratuity Act, 1972 are applicable in full 

force.

12. Section 14 of 1972 Act provides for :

14. Act to override other enactments, etc. - The provisions of this Act 

or  any  rule  made  thereunder  shall  have  effect  notwithstanding 

anything inconsistent therewith contained in any enactment other than 
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this Act or in any instrument or contract having effect by virtue of any 

enactment other than this Act.

13. While  dwelling  upon the  issue  as  to  applicability  of  provisions  of 

Payment  of  Gratuity  Act  to  the  employees  of  Municipal 

Council/Corporation,  it  has  been  held  by  Supreme  Court  in  Municipal 

Corporation of Delhi v. Dharam Prakash Sharma and another (AIR 1999 SC 

293):

2.  The  short  question  that  arises  for  consideration  is  whether  an 

employee of the MCD would be entitled to payment of gratuity under 

the Payment of Gratuity Act when the MCD itself has adopted the 

provisions of the CCS (Pension) Rules, 1972 (hereinafter referred to 

as  "the  Pension Rules"),  whereunder  there  is  a  provision  both for 

payment  of  pension  as  well  as  of  gratuity.  The  contention  of  the 

learned counsel appearing for the appellant in this Court is that the 

payment of pension and gratuity under the Pension Rules is a package 

by itself and once that package is made applicable to the employees 

of the MCD, the provisions of payment of gratuity under the Payment 

of  Gratuity  Act  cannot  be  held  applicable.  We  have  examined 

carefully the provisions of the Pension Rules as well as the provisions 

of the Payment of Gratuity Act. The Payment of Gratuity Act being a 

special  provision  for  payment  of  gratuity,  unless  there  is  any 

provision therein which excludes its applicability to an employee who 

is otherwise governed by the provisions of the Pension Rules, it is not 

possible  for  us  to  hold  that  the  respondent  is  not  entitled  to  the 

gratuity  under  the  Payment  of  Gratuity  Act.  The  only  provision 

which was pointed out is the definition of "employee" in Section 2(e) 

which excludes the employees of the Central Government and State 

Governments receiving pension and gratuity under the Pension Rules 

but not an employee of the MCD. The MCD employee, therefore, 

would be entitled to the payment of gratuity under the Payment of 

Gratuity Act. The mere fact that the gratuity is provided for under the 

Pension Rules will not disentitle him to get the payment of gratuity 

under  the  Payment  of  Gratuity  Act.  In  view  of  the  overriding 

provisions contained in Section 14 of the Payment of Gratuity Act, 

the provision for gratuity under the Pension Rules will have no effect. 
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Possibly for this reason, Section 5 of the Payment of Gratuity Act has 

conferred authority  on the  appropriate  Government  to  exempt any 

establishment from the operation of the provisions of the Act, if in its 

opinion the employees of such establishment are in receipt of gratuity 

or pensionary benefits not less favourable than the benefits conferred 

under this Act. Admittedly MCD has not taken any steps to invoke 

the power of the Central Government under Section 5 of the Payment 

of Gratuity Act. In the aforesaid premises, we are of the considered 

opinion that  the  employees  of  the  MCD would  be  entitled  to  the 

payment  of  gratuity  under  the  Payment  of  Gratuity  Act 

notwithstanding the fact that the provisions of the Pension Rules have 

been made  applicable  to  them for  the  purpose of  determining the 

pension.  Needless  to  mention  that  the  employees  cannot  claim 

gratuity available under the Pension Rules.

14. Therefore,  in  view  of  the  notification  dated  8.1.1982  and  the 

provisions contained under Payment of Gratuity Act, 1972 and as per the law 

laid down by the Supreme Court in the case of  Municipal Corporation of 

Delhi v. Dharam Prakash Sharma and another (supra), it is beyond any iota of 

doubt that the provisions of Payment of Gratuity Act, 1972 are applicable to 

the petitioner Municipal Corporation and the employees are entitled to seek 

benefit thereunder.

15. Next contention of the learned counsel for the petitioner is that under 

1980 Rules imperative it was for the employees to have opted for pension 

scheme as were brought in vogue by the Rules of 1980.  It is urged that since 

the respondents employees did not opt for pension scheme no benefit could 

enure to them under Rule 1980.  Therefore, they are not entitled to claim any 

gratuity before the controlling authority.   The contentions are noted to be 

rejected at the outset for the reasons that Payment of Gratuity Act, 1972 has 

been  made  applicable  to  the  local  bodies  w.e.f   23.1.1982.   Even  if  the 

employees of Municipal Corporation have not opted for the pension under 

1980 Rules will not deprive them of availing the remedy under 1972 Act. 

16. Contention regarding as to delayed claim, the appellate authority has 

aptly dwelt upon the same in paragraph 2 of the appellate order (okn iz'u 

dzekad&2 ds laca/k es oS/kkfud fLFkfr ;g gS fd fu;e 7¼1½ ds vuqlkj lsok ds i;kZolku 

ds i'pkr 30 fnu ds vanj vkosnd }kjk vukosnd dks xzsP;qVh Hkqxrku vf/kfu;e xzsT;qVh 
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Hkqxrku vf/kfu;e 1972 ,d lkekftd dkuwu gS vkSj bls gh ennsutj j[krs gq;s fu;e 7 

¼5½ esa ;g izko/kkfur gS fd xzsT;qVh dk dksbZ nkok ek= blfy;s vfof/k ekU; ugha gksxk dh 

nkosnj us viuk vkosnu fufnZ"V dkykof/k esa vUn izLrqr ugha fd;k FkkA ekuuh; mPp 

U;k;ky; }kjk eksguyky firk ukuqey fo:_ vihysUV vkWFkkfjVh isesUV vkWQ xszT;qVh ,d 

¼1991&,e-ih- ,Q-ts-&355½ esa  ikfjr fu.kZ; ds vuqlkj ;g vkns'kkRed ugha  gSA vr% 

miknku Hkqxrku vf/kfu;e 1972 ds vUrxZr vkosnd dk vkosnu ij dksbZ foijhr izHkko 

ugha iMsxk ,oa vkosnd dk vkosnu Lohdkj fd;k tkrk gSA)  In this context reference 

can be had of decision in Mohanlal v. Appellate Authority Under Payment of 

Gratuity Act, Bhopal and others [1991 MPLJ 355] wherein it is held 

6. We revert to the other ground which prevailed with the 

Appellate  Authority  in  holding  that  the  claim-petition  was  not 

maintainable because application filed with the employer by the 

employee under under Rule 7 (1) was time barred.  That has a 

short and also a long answer.  Sub-Rule (5) of Rule 7 effectively 

rebuffs that contention.  It provides that on the sole ground that 

gratuity  was claimed late  and application was not  made within 

specified period  to  the  employer  the  claim shall  not  be  treated 

invalid.   However,  the same provision also contemplates that if 

there is any dispute and if there is any controversy in regard to 

belated  application  that  shall  be  resolved  by  the  Controlling 

Authority.  Evidently, for the first time in appeal, the ground was 

urged  to  deprive  the  Controlling  Authority  of  its  jurisdiction 

envisaged under Rule 7 (5) to deal and decide the controversy. 

That, apart, it has been rightly urged by Shri Lahoti, appearing for 

the petitioner/employee, that neither section 7 (1) nor Rule 7 (1) is 

mandatory.  That is made clear not only by sub-rule (5) of Rule 7, 

but by the other parts of the parent provisions contained in section 

7.   Sub-section  (2)  makes  it  employer's  duty  to  determine  the 

amount of gratuity and to give notice in writing to the employee of 

the gratuity payable “whether an application referred to in sub-

section (1) has been made or not”.  Sub-section (3) obligates the 

employer  to  arrange  payment  of  the  gratuity  within  the  time 

prescribed an by sub-rule (4) he is required to deposit with the 

Controlling Authority such amount as he admits to be payable by 

him against gratuity.  It is noteworthy that neither clause (a) of 
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sub-section (4) nor the explanation appended to it prescribes any 

period  of  limitation  for  making  application  to  the  Controlling 

Authority for deciding dispute of non-payment of gratuity.” 

17. In view whereof having thus considered this Court do not find any 

substance in the challenge put-forth by Municipal Corporation in the order 

passed by the Controlling Authority under Payment of Gratuity Act and its 

affirmtion by appellate authority.

18. In the result petition fails and is hereby dismissed.  No costs.

 

 (SANJAY  YADAV)
 JUDGE

VT
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