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IN THE HIGH COURT OF MADHYA PRADESH
BENCH AT INDORE

(DB: Hon'ble Mr. Justice Shantanu Kemkar and
Hon'ble Mr. Justice M.C. Garg)

Criminal Appeal No.213/2006

Shahid Khan S/o0 Rehman Khan
Kadeer Khan S/o Sikandar Khan
Habeeb Khan alias Habbu S/o Kherati Khan
Mohit Khan alias Mulla S/o0 Vahid Khan
Vs.

State of Madhya Pradesh

Shri PK Shukla, learned Senior counsel with Shri MS
Chouhan, learned counsel for the appellants.
Shri BL Yadav, learned Deputy Advocate General for the

respondent / State.

JUDGMENT
(Passed on this day of June, 2013)

Per: M.C. Garg, J.

The appellants were sent for trial in Crime
No0.523/2005 to face charge under section 364-A of IPC on the
allegation that the appellants at about 7.00 am on 6.12.2004 in
Gram Kohadi near the way towards Shamshan falling about 18
kilometers north of Police Station Kalapipal, kidnapped the
complainant Dinesh Chandravanshi, kept him under detention
and after threatening him with knife and revolver of death

obtained an affidavit from him, so as to exonerate one Mahesh,
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who was facing trial in another matter in which the

complainant was one of the witness.

2. The case of the prosecution is based upon the
complaint lodged by complainant Dinesh Chandravanshi, who
gave the written report to the police having been written on
8.12.2004 which is Ex.P-6. On that basis, FIR was registered
on 14.12.2004 vide Ex.P-7 and the case was registered under
sections 365, 368 and 506/34 of IPC. In short, the case of the

prosecution reads as under:-

3. MRS BT U WeW W 39 UPR § f$ e
05.07.04 DI I ANTES! H H2Y AT ILIUATE Bl BT
B @ ey H Wgd UeRY o fagel femer awseRl
A o | fOreH Afgad g6 @i BT ASHT Bl
AR AT T iR 9 gawer # fager e &1 TaRt
S ST T | HedT & 06.12.04 &7 AHaR &1 gag
7 991 99 fQerasael 31U W W I TR Sl &7 o
al I H @Sl Uh Ahe g el H 9 enfes @i |
I AR AR @ 7 Rareer srsmax faer & ¢
e ¥ qoT forr | 5181 8eg @l 3R HaR Wl AT, b
9% 3R fyemax @l A1 93T o, SIWIHRTTT 7 & I AR
o Pl gD qbR faw BT o | IS gU, SHT 48
T q Ty fear| I H WS B SR QT b1 U
IR HT Wl oM R I <@l b Hrder Td iR
A Ul SR R IMWMYarTor o IHST Hg dig o
SR ST T AR Th v H e 1)
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AR FeAT qaril 3R Al 08.12.04 &1 forRad smde
U3 Gferd T Sradivel Ud 3 JfferiiRal i fear
T, S ueel di—6 Tl e MR W gfed gRI
QI 14.12.04 BT Y& G—7 T YH Fo RUC gRT
365, 368, 506 /34 W.G.fd. @& 3fa¥a <of fovar TaT |

3. The police investigated the matter and arrested the
appellants and carried out further investigation. Then they filed
challan on 17.2.2005 under sections 365, 368, 506, 323 and
347/34 of IPC. However, at the instance of Sessions Court
while dealing with the appellants for grant of bail, section 364-
A of IPC was also added in the challan and thus the case was

committed to sessions.

4. Charges were framed against the appellants under
section 364-A of IPC to which the appellants pleaded denial
and stated that they have been falsely implicated in this case. A
plea was also taken by the appellant no.4 that at the time of
incident, he was admitted in the hospital in Bhopal. However,

no evidence was led by the appellants in their defence.

5. On behalf of the prosecution, 18 witnesses were
examined. PW-6 Dinesh Chandravanshi in his deposition has

deposed as under:-

1, d Jfgad wifes ud 9 RN &I ygardl
B | AT A PRIG 5—6 A8 Ul &l 1 & g8 6 gl Bl
HAY 7| H TYEdd W W U ER ST @ T
WERTHE Tl hisl Wi Bl ST IR § 7 LHLIH
T U TS ol |

2, H g8l 9 SN 8 daT o 99 B IRl IfeE
i, AIfed @i, HaR @, HPHax R g @ 93 3HA




3. R # ST ST RE1 o a1 b S8 WR AR HE
IRMYRTOT ¥ Wl SH AT A T Tt BT UNSY <l
T 99 W HY Ugr of fb S0 R wrwsr forar o
IS d1& g SiIY ol HEQRT AGIMYR of T 3R HgYR
H R 4 U &R H o SR d€ X foar 89
Ty foF & 9 999 9 IRUN &R & diey a8 o
D SURT MM Bl 6 991 HAR BT BIch Frell AR T
JIRIYRTOT 3feR MY 3R |T H o9 Mo o 3y

Gl 1 g5 Pl & Wil @1 ol a9g Mot &
' off | H9 747 fhar @1 39 WR SIRIUNTOT 3 Bl o
Ml T8 R df 99 9 AR S 947 3MRIYITT o
STaREwN A Miferam Raar & off |

‘ﬂ@ﬁ%

IR T8I TR IRIMUAT 7 ITH a1 b SAD d18 v
JRIYGRTOT J3 iR Teb qEX & Y8l foramdl &_ drel
P TS AP T U | IRMUNT 7 T W BR T W)
ST 50 /R0y T o7 B9 UR SIRIYNTT F GXRgd Hee
BT GIcAT AT A8l BIT a1 59 | ARA I &HDb] & S
W TR TH ST § Th AT H 7| 8hINT o 9 waEd
fhar o a8l ¥ q31 IIRMUNTY 9199 ST&1 TR Ugel g
foar o 98l o M| 98 iU @l off a8l | T 8
AT 8 o JIRIUNTT of ¥l o |

5. JIRIYGRTOT Y31 gadg 6 dol HxId Mg DI glorar &
o Ble AT Bied 8U JARMURTT o dal f& A=Y &
A ® &9 H el <7 Ad o1, Rl &1 d9d ST
TE A g S W AR < | ARG 7 el o b 3R
q Rurd &1 81 IR @1 S 50,000/ — HUI <A
s g § B Fel T H 3T R Bl cggdd W Bl
TR AT T IET| G WIAGR BT BT gard Ael ot
faq W <iT | <& o |

6. 9 R HTeTaR B &1 fawusre geig|re bl ur
ATl & GRT SMUSRVT PR o DI 91d gari off | 3R
AR PI HT o H RUT @1 ol A USRI HR ATATYR
o SR gHGT &I RUTE Bl o |

7. W ERT 99 R P AT faRag Rare udi—s =
N® 31 9 31 9T IR WX gWeR g Rde udi—6 @
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TET I IR R FHER T
8. I FHIATUTA TR Yo g1 & 15 Rurd g,
729 T ¥ J 9T W N THRR 2| 9P dIg
gfera dib G & ford of WY off Hiepr TaRm ud—9
&7 AT o RIS 31 31 9N W AR gxaer 8 | gferd
I W 9O o o

6. In his cross examination, except on the point of
delay, the only suggestion given for the purpose of alleged

false implication by the appellants is as follows:-

30. IE PHedl TAd © b BARI UM PleSl DI Y
A R AT HER T Td IFB U1 BT Heoll 2 | T8
HEAl T © b H A8 &I 8T & AHel § (U A
gaor @ o JAfgad eEe Wl | U oiRd wud aTed]
oT| Y8 Pl TAd & [P WEE W 7 ®YY < I HA
fhar a1 39 W H uKgd YR o1 gdl R wR A
ot |

7. While (PW-12) Vishnuprasad Khati has been
declared hostile but PW-8 Badriprasad and PW-12
Vishnuprasad Khati have supported the case of the
prosecution. (PW-11) Prahaladchand Shinde, who is notary,
attested the affidavit of Dinesh Chandravanshi. A carbon copy
of the affidavit is Ex.P-12. The entry of the register is Ex.P-13
of which copy of it given to the police is Ex.P-16. The register
has been taken into possession by PW-6 Dinesh Chand
alongwith Investigating Officer. PW-18 Babulal has also
supported the case of the prosecution. From the deposition of

Dinesh Chandravanshi and in particular paragraphs 5, 27 and
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44 as also from the statement of Badriprasad PW-8, it is clear

that before this incident, son of Badriprasad was murdered in
which case, Bhure Khan, Shabuddin and Vakil Khan were
impleaded as accused persons, amongst them one is the son of
the appellant Habeeb Khan and in that case PW-6 Dinesh
Chandravanshi is one of the witness. From the cross
examination of PW-3 Rajeev Gobhuj, it is also clear that Anil
Gobhuj was admitted in that case. It may be observed here that
kidnapping of the complainant and obtaining an affidavit from
him as well as pendency of a criminal case against one
Mahesh, in which case, the complainant was a witness,
attestation of the affidavit before the notary, there is no cross

examination on behalf of the appellants.

8. Taking into consideration all these aspects, the Trial

Court reached to the following conclusion:-
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SRl BTerd | S1fIel ST STfaadT & Bty
T IR fhR 50/— S & WY R OF 3
BT gFd] <d gY fager e ¥ swIeR IR,
AT & JMAT—13 THIoT @i 7 |l Txad fhd
Gl R C B C A CAG I 0 I N R
Io I T B Yo R BISd §Y AR
&9 H TaE 9 ¥ A9 dRd gy, Ruie
A7 fhar o STF 9§ AR o9 B gHa

50 B9IR ®UY o &I ofera A1 faar| el g
3Tl &7 WiTelaR d1iq i@ 07.12.2004 BT i
AT §dld gV BI—8dr w81 e, Ty fawpuare
3R TEITATE BT IABT AYSVT B o I I I
IR ggar i A 08.12.04 &1 Yferw o H
Rue &= gad gy, uew di—6 @I faRad Rurd
3R ugel dr—8 H1 ddRm AlbT B A |l 7 SHDd

SESECRIRIENISIRCRIEI %|

44

0. On the basis of the aforesaid conclusion, the Trial
Court held that in this case, the appellants committed offence

under section 364-A of IPC.

10. In defence, the appellants have pleaded lodging of
the FIR after few days as one of the reason for disbelieving the
case of the prosecution, inasmuch as, while document Ex.P-6
is alleged to have been written on 8.12.2004, the FIR registered
on 14.12.2004, there is no explanation of delay. The other
point is that complainant did not receive a sum of Rs.50,000/-
which according to Dinesh Chandravanshi, were to be paid by
Mohit Khan. Learned counsel for the appellants have also
pleaded that in this case, even if the case of the prosecution is
taken at the highest offence, if any, would not be under section

364-A of IPC.

11. This suggestion virtually proves the case of the
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prosecution. The question of delay has been discussed by the

Trial Court in paragraphs 20 and 21 of the judgment in the

following words:-

20. 3—6 fdefer faserei & domi ¥ aftfa yael
d—6 @ < RUC 081204 & wU # feAifdra 2|
e ueel dl—7 @1 ugm go Ruid Qe 14.12.04
® wY H faAifdhd 2 3R AAT—18 AT AEBRT AR
Tehlele TR F¥ed G1.ue. el & Ul & ATAR
Iy d—6 &1 foiRgd RUIc faie 14.12.04 ®1 U<
gE ¢ R T IR W S uesf di—7 @ Ruid A
faTid 14.12.04 &1 & T BT T |

21.  Edifd AF—6 fevmg gRT S99 UfAuIeroT &
RIS BHG—9,16 Ud 17 § I 9T © fb U W—6
& forRad emdes Uo, S9b ERT Bloliusl § &1 ersfu
PR el AT IFORIHAR H IAD TR R HRYSR
SISy RN o, g UfuRieror & IREM% BHIG—9, 10,
11 U4 14 &1 AfFford w9a a8 Mdaar 8 & el A
forga RUIC ueel di—6 3ferar gferd &1 faTid 08.12.04

B T e on| fig ueel 97 & RUE R 9@
5-6 fad dIc BTWRR B I| Bidld fddemr wy
J T8 W&%w—cﬁsﬁ%rqﬁwa%ﬁwm—szﬁ
ﬁtﬂ‘c‘ fogm™ &1 orgwa BT A gdrar ', fe] yd A
ﬁéﬁ@éﬁ%@m&mmﬁﬂﬂwﬁﬁm

12. Reading these paragraphs alongwith statement
made by PW-6 Dinesh Chandravanshi, who stated that he had
given a complaint on the same date to the police and explained
the delay, registration of the FIR by the police later, could not
prove the defence in the case of the prosecution. In any event,
there is another aspect of the matter, the appellants also filed

carbon copy of the affidavit.

13. In this case, Dinesh Chandravanshi has supported

the case of the prosecution in the case of Mahesh. The story
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cooked up by him was only to blackmail the appellants. In this

regard they have placed on record the deposition of Dinesh
Chandravanshi in the case of Mahesh. The relevant deposition

made by the complainant is reproduced here as under:-

1. H = H SuRYd SIRgad o &7 ggErdn
g H =2 fUar ahiudre Bl A SIaT o7 | e e dells
ST BT o7 | SIAGFTOT HaTeh 1T & ¢ |

2, ST A PG 4—5 HIE U & a1 & | fad @l
|I¢ 12 gof H dregl W F R qren gam W 99 A
dGH WIERT dIIR S Y&T AT I8 o9 31qd o4 ol I8
W«waﬁwmwﬁ@ﬁlsﬁwﬁmﬁm

SEH ST [aRAr o | qore i, AR SR %

|t Y TR A 9 F AW GG BT beT| WY ¥ BT 1
aﬁmﬁeﬁm%mﬁmﬁwm|w
R AFT AT o BB FeIce &8 TN Adbal [SD
TEl T | 3D I8 YHEl 7 AZY P UHST 9 ATOISqa
q9 T HUS ART 3R déid @i q R H AR Y
PR AT | bl Wi = HSY Pl AR, BT U8l dR Ioc

A TSR e o fordl off ¥ oM R o Rurd
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5 Ui o W AME HRY Bl AT DI GErIAAH
IR fhar o 99 99y 8 oy fowrg off | omer s9
T fad smawen # off iR WARGA B W@ ot | T W
TFell & I Soc B R% dle ofl, 9% Ifelar e
BT B PY WYY WIs W T Uh dlc S 81T B B
TR AR TP Io BT &I BleAl W ol | GaARIaHH T ATl
JH-32 39 WU U fI—3 9T IR N KRR & |

Al — (e 93 H TUR BRUT W el BT ufuRieTor
I far )

ATl BT qAT YgDHR GA]

e B WIeR | R

SECIPE RENESIGTY

SH, o
S, S
[EASIINIEN
[ERSIRUNIEN
14. However, what is important is the noting of the

learned Judge soon after the request was made for adjournment
which again supports the case of the prosecution. The noting of

the Court in this case are as follows:-

o9 WEll & der W e SHs1 yfaudeor
st o & ferg verfia fear < @1 @ @t
el a4 gwe fewr & IfgeaoE &k sa@
IRaR & '« @i, "3 @i, AIgd @I, $aR @l
IR <y @ a9 iR RaeRk dax W
AR Yde 6 9o Y3l WE9vd Wiy H dorr iR
g9 EYR ar 3R gl e MYs affaaar &
Sl H o T R g8l (el 9 efld Mys
rferaaar &1 M AR & fHan) g7 aafaq H g2
I A @ A1 Udh e o T SR 50 ®Ud B
€W W) g3 §8 faandl svar ff faamud
mﬁ%qﬁﬁﬁmﬁmmmjaﬁ
e dRoT § g avg goT 8 o1| 918 § s
TR faq 39 & 9 AR M9 9" gaE 6 dol
gfern R s faar| e W § yferw &1 granr 9
B 1A 3T 8 |

15. On the aforesaid aspect, there is no cross
examination which supports the case of the prosecution

inasmuch as, the story of the prosecution that on 6.12.2004, the
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incident happened in the manner as was deposed by Dinesh

Chandravanshi, is reiterated by Dinesh Chandravanshi even
after his examination in the case of Mahesh. In that statement,

Dinesh Chandravanshi reiterated what had happened with him.

16. In the aforesaid circumstances, in the absence of
any cogent defence led by the appellants, there is no reason to
disbelieve the version of Dinesh Chandravanshi. As such, the
conclusion drawn by the Trial Court in paragraphs 31, 32 and
33, does not call for any interference by us. Similarly and for
the same reason, we also agree with the observations made by
the Trial Court in paragraph 34. However, now the question is
as to whether the conclusion drawn by the Trial Court makes

out a case under section 364 or under section 364-A of IPC.

17. In the judgment delivered by Delhi High Court in
the case of Mukesh Vs. State of Delhi delivered on 23.9.2011

has discussing the difference between the provisions under
section 362-A and section 326. Some observations are relevant

which are reproduced here as under:-

“26. Section 364-A IPC was inserted
in 1993, through an amending Act
(Act 42 of 1993). Before introduction
of Section 364-A IPC, by Act No.42
of 1993, (applicable w.e.f. 22.5.1993)
the only penal provision for punishing
the accused for kidnapping or
abduction was for murdering or so
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disposing of the victim or to put the
victim in danger of being murdered.
Section 364 IPC existed for that
purpose; it reads as follows:-
"364. Kidnapping or abducting in
order to murder
Whoever kidnaps or abducts any
person in order that such person may
be murdered or may be so disposed of
as to be put in danger of being
murdered, shall be punished with
imprisonment for life or rigorous
imprisonment for a term which may
extend to ten years, and shall also be
liable to fine."
It is apparent from a plain look at the
above provision that it was silent as
regard those instances where the
abductors or kidnappers used to
threaten to cause death or hurt for
ransom. The Courts in such cases,
used to convict the accused under
Section 364 with the aid of Section
384 IPC. Parliament, with intent to
widen the scope of penal provisions
and to punish abductors for the
offence of kidnapping "for ransom"
introduced Section 364-A. Section
364-A as added by that amendment,
originally read as follows:-
"364-A. Kidnapping for ransom, etc. -
"Whoever kidnaps or abducts any
person or keeps a person in detention
after such kidnapping or abduction,
and threatens to cause death or hurt to
such person, or by his conduct gives
rise to a reasonable apprehension that
such person may be put to death or
hurt, or causes hurt or death to such
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person in order to compel the
Government or "any other person" to
do or abstain from doing any act or to
pay a ransom, shall be punishable
with death, or imprisonment for life,
and shall also be liable to fine."
The statement of objects and reasons
for the Amendment Act of 1993,
reads as follows:
"Statement of Objects and Reasons.--
Kidnappings by terrorists for ransom,
for creating panic amongst the people
and for securing release of arrested
associates and cadres have assumed
serious dimensions. The existing
provisions of law have proved to be
inadequate as deterrence. The Law
Commission in its 42nd Report has
also recommended a  specific
provision to deal with this menace. It
[was] necessary to amend the Indian
Penal Code to Crl.A.Nos.191, 224,
251, 272 & 368/2009 Page 11 provide
for deterrent punishment to persons
committing such acts and to make
consequential amendments to the
Code of Criminal Procedure, 1973."

The provision, as originally inserted
was considered inadequate, when the
offence of kidnapping for ransom in
order to compel any foreign State or
international inter-governmental
organization was committed. To cater
to the menace of kidnapping for
ransom in order to compel the foreign
State or international inter
governmental organization, and to
further widen the scope of Section the
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words "any other person" already
existing in Section 364-A prior to
1995 was substituted with words "any
foreign State, international inter-
governmental organization or any
other person" by Act No.24 of 1995
in Section 364-A IPC, brought into
force w.e.f. 26.5.1995. The provision,
after amendment after 1995, reads as
follows:

"Whoever kidnaps or abducts any
person or keeps a person in detention
after such kidnapping or abduction,
and threatens to cause death or hurt to
such person, or by his conduct gives
rise to a reasonable apprehension that
such person may be put to death or
hurt, or causes hurt or death to such
person in order to compel the
Government or (any foreign State or
international intergovernmental
organization or any other person) to
do or abstain from doing any act or to
pay a ransom, shall be punishable
with death, or imprisonment for life,
and shall also be liable to fine."

Thus with effect from 26.05.1995, the
offence of kidnapping or abduction
did not cover only private individuals
but also cases of abduction to compel
private individuals for ransom as well
as compel any foreign State,
international inter-governmental
organization to do or abstain from
doing any act or to pay ransom. It is
worth mentioning that the amending
Act 42 of 1993, also introduced an
amendment to Section 39 of the Code
of Criminal Procedure, which
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mandates "every person aware of the
commission of, or of the intention of
any other person to commit any
offence punishable under any of the
following provisions of the Indian
Penal Code, (45 of 1860), namely-
(va) section 364-A, that is to say,
offence relating to kidnapping for
ransom, etc;
shall in the absence of any reasonable
excuse, the burden of proving which
excuse shall lie upon the person so
aware, forthwith give information to
any of the nearest magistrate or
indulging police officer of such
commission or such intention."
27. Section 364-A alludes to
"Kidnapping" as well as "Abduction".
Section 359 defines Kidnapping. It
envisions two types of kidnapping i.e.
(1) kidnapping from India; and (2)
kidnapping from lawful guardianship.
Abduction (defined by Section 362)
envisages two types of abduction i.e.
(1) by force or by compulsion; and/or
(2) inducement by deceitful means.
The object of such compulsion or
inducement must be the removal of
the victim from any place by force
(involuntarily) or by  deceit
(voluntarily, through false promises
or representations).
28. The decision in Vishwanath Gupta
v State of Uttaranchal 2007 (11) SCC
633 held that for the prosecution to
prove the offence, three facts had to
be established. The court held that:
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"According to Section 364A, whoever
kidnaps or abducts any person and
keeps him in detention and threatens
to cause death or hurt to such person
and by his conduct gives rise to a
reasonable apprehension that such
person may be put to death or hurt,
and claims a ransom and if death is
caused then in that case the accused
can be punished with death or
imprisonment for life and also liable
to pay fine.

6. The important ingredient of Section
364A is the abduction or kidnapping,
as the case may be. Thereafter, a
threat to the kidnapped/abducted that
if the demand for ransom is not made
then the victim is likely to be put to
death and in the event death is
caused, the offence of Section 364A is
complete. There are three stages in
this Section, one is the kidnapping or
abduction, second is threat of death
coupled with the demand of money
and lastly when the demand is not
made, then causing death. If the three
ingredients are available, that will
constitute the offence under Section
364A of the Indian Penal Code. Any
of the three ingredients can take
place at one place or at different
places...."

In the decision reported as Suman
Sood v State of Rajasthan 2007 (5)
SCC 634,it was held that: "57. Before
the above section is attracted and a
person is convicted, the prosecution
must prove the following ingredients;
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(1) The accused must have kidnapped,
abducted or detained any person; (2)
He must have kept such person under
custody or detention; and (3)
Kidnapping, abduction or detention
must have been for ransom.
58. The term 'ransom' has not been
defined in the Code.
59. As a noun, 'ransom' means "a sum
of money demanded or paid for the
release of a captive". As a verb,
'ransom' means "to obtain the release
of (someone) by paying a ransom",
"detain (someone) and demand a
ransom for his release". "To hold
someone to ransom" means "to hold
someone captive and demand
payment for his release".
60. Kidnapping for ransom is an
offence of unlawfully seizing a person
and then confining the person usually
in a secrete place, while attempting to
extort ransom. This grave crime is
sometimes made a capital offence. In
addition to the abductor a person who
acts as a go between to collect the
ransom is generally considered guilty
of the crime.
61. According to Advanced Law
Lexicon, (3rd Edn., p.3932); "Ransom
is a sum of money paid for redeeming
a captive or prisoner of war, or a
prize. It is also used to signify a sum
of money paid for the pardoning of
some great offence and or setting the
offender who was imprisoned".
62. Stated simply, 'ransom' is a sum of
money to be demanded to be paid for
releasing a captive, prisoner or
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detenu.”

The prosecution's obligation to prove
all the ingredients, particularly the use
of force, or threat to do so, to cause
death or bodily injury, to the victim,
coupled with the demand for ransom,
was highlighted in an earlier decision,
reported as Anil v Administration of
Daman & Diu 2006 (13) SCC 36.”

18. Paragraph 49 of the order is also relevant which
concludes as to in what circumstances offence under section

364 would be made out. The said paragraph reads as under:-

“49. Thus, it is clear that to complete
the offence, there should be proof that
the abducted person was, after
abduction, either killed, or injured, or
was threatened with such acts, or the
conduct of the abductors would result
in reasonable apprehension of such
consequence. The demand for ransom
is another essential ingredient. This
court is of the opinion that the
conveying of ransom, coupled with
threat to life, or bodily injury,
conveyed to the victim, either overtly,
or by conduct (of the abductors) is
sufficient to complete the offence.
The object of the provision,
introduced through the amendment is
to tackle the menace of kidnapping
for ransom, or holding people forcibly
to achieve a specific illegal objective.
It is not necessary that the abducted
individual's family or friends are
asked to pay; the object may be totally
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unconnected with them; yet, the
demand would not be lawful. The
injury or threat to injury part of the
offence is couched in such wide terms
that it is inessential for the
prosecution to prove that the threat
element was conveyed along with the
demand for ransom. As long as the
threat is discernable, and proved, the
offence is said to have been

established.”
19. The Apex Court has also discussed the distinction
between section 364 and section 364-A of IPC delivered in the
case of Vishwanath Gupta Vs. State of Uttaranchal

reported in (2007) 11 SCC 633. The distinction drawn

between two sections. Para- 9 & 17 of the aforesaid judgment
are relevant which are reproduced hereunder for the sake of
reference :

“Para 9.- The important ingredient
of Section 364-A is the abduction or
kidnapping, as the case may be.
Thereafter, a threat to the
kidnapped/abducted that if the demand for
ransom is not made then the victim is
likely to be put to death and in the event
death is caused, the offence of Section
364A is complete. There are three stages
in this Section, one is the kidnapping or
abduction, second is threat of death
coupled with the demand of money and
lastly when the demand is not made, then
causing death. If the three ingredients are
available, that will constitute the offence
under Section 364A of the Indian Penal
Code. Any of the three ingredients can



20

take place at one place or at different
places. In the present case the demand of
the money with the threat perception has
been made at (Haldwani) Nainital. The
deceased were kidnapped at Lucknow and
they were put to death at Unnao.
Therefore, the first offence was committed
by the accused when they abducted Ravi
Varshney and Anoop Samant at Lucknow.
Therefore, Lucknow could have territorial
jurisdiction to try the case.

Para 17.- As regards the completion of
Section 364A is concerned, something
more is required for that offence. Section
364A was introduced in the IPC by the
Criminal Amendment Act of 42 of 1993
which came into effect with from
22.5.1993 because of the increasing
number of cases where the victim is
abducted and a demand for money is
raised with a threat perception or danger to
the life on that person and that person is
ultimately put to death. Such kind of
offences are not covered under sub-section
(2) of Section 181. It is not simply
abduction or kidnapping. It is something
more in ordinary case of abduction or
kidnapping as defined in Sections 359 and
362. They are offence simplicitor of
kidnapping and abduction. But here in the
case of Section 364A something more is
there that is, that a person was abducted
from Lucknow and demand has been
raised at Haldwani, Nainital with threat. If
the amount is not paid to the abductor then
the victim is likely to be put to death. In
order to constitute an offence under
Section 364A, all the ingredients have not
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taken place at Lucknow or Unnao. The
two incidents took place in the State of
Uttar Pradesh that is abduction and death
of the victims but one of the ingredients
took place that is threat was given at the
house of the victims at Haldwani, Nainital
demanding the ransom money otherwise
the victim will be put to death. Therefore,
one of the ingredients has taken place
within the territorial jurisdiction of
Haldwani, Nainital. Therefore, it is a case
wherein the offence has taken place at
three places i.e. at Haldwani, Nainital,
where the threat to the life of the victim
was given and demand of money was
raised, the victim was abducted from
Lucknow and he was ultimately put to
death at Unnao. Therefore, the trial could
be conducted in any of the local
jurisdiction that is Haldwani, Nainital, in
the State of Uttaranchal, Lucknow or
Unnao, within the State of Uttar Pradesh.
But in the present case the case was
registered at police Station, Haldwani, and
the investigation started at Haldwani
therefore the local jurisdiction to try the
offence shall be at Haldwani/Nainital. If
the investigation agency wants to
prosecute or file a challan at
Haldwani/Nainital Court, then District
Nainital will have jurisdiction to try the
matter. It is wrong to say that Additional
Sessions Judge, Third Fast Track Court,
Nainital has no jurisdiction. The view
taken by the Additional Sessions Judge.
Third Fast Track Court, Nainital is wrong
and we set aside the same though High
Court, has set aside but for wrong reasons.
In this view of the matter, we are not
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inclined to interfere with this matter. We
dismiss the special leave petition and
direct that Additional Sessions Judge,
Nainital will have jurisdiction to try the
offence.”

20. Thus it will be seen that in offence under section
364 — A of IPC, demand of ransom is also involved and in
case, ransom is not made, then consequence which may even
go to the extent of death of the person kidnapped who may not
be the same person who has been taken by way of kidnap as

has been shown in this case, but normally is a third person.

21. Similarly in another judgment delivered in the case
of Anil alias Raju Namdev Patil Vs. Administration of
Daman and Diu, Daman and another reported in (2006) 13
SCC 36, Hon'ble the Supreme Court has discussed and laid

down the distinction between two offences i.e. offence under
section 364 and 364-A of IPC. In para — 55 to 58 of the
aforesaid judgment, distinction has been laid down. The said

paragraphs are reproduced hereunder for the sake of reference.

“55. The ingredients for
commission of offence under Section 364
and 364-A are different. Whereas the
intention to kidnap in order that he may
be murdered or may be so disposed of as
to be put in danger as murder satisfies the
requirements of Section 364 of the Indian
Penal Code, for obtaining a conviction for
commission of an offence under Section
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364-A thereof it is necessary to prove that
not only such kidnapping or abetment has
taken place but thereafter the accused
threatened to cause death or hurt to such
person or by his conduct gives rise to a
reasonable apprehension that such person
may be put to death or hurt or causes hurt
or death to such person in order to compel
the government or any foreign State or
international intergovernmental
organization or any other person to do or
abstain from doing any act or to pay a
ransom.

56. It was, thus, obligatory on the part
of the learned Sessions Judge, Daman to
frame a charge which would answer the
description of the offence

envisaged under Section 364-A of the
Indian Penal Code. It may be true that the
kidnapping was done with a view to get
ransom but the same should have been
put to the appellant while framing a
charge. The prejudice to the appellant is
apparent as the ingredients of a higher
offence had not been put to him while
framing any charge.

58. We, therefore, are of the opinion
that the appellant could not have been
convicted under Section 364-A of the
Act. We, however, find him guilty of
commission of an offence under Section
364 of the Indian Penal Code. He, in our
opinion, deserves the highest punishment
prescribed therein, i.e., the rigorous
imprisonment for life and we direct
accordingly. The appeal is dismissed with
the modification of sentence as also
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quantum thereof.”

22. In the present case also, while kidnapping involved,
threat perception was also there but demand of ransome was
not there. Applying the principles laid down in the aforesaid
judgment to the facts of this case, we have no hesitation to hold
that in this case, there was no issue of demand of ransom as is
required under section 364-A of IPC and therefore, in this case
it cannot be said that the offence under section 364-A of IPC is
made out. Thus the conviction of the appellant is converted to
conviction under section 364 of IPC. The appellants are
already in jail for a period of more than 8 years. Considering
the totality of the facts and also keeping in view that the
prosecution has not been able to establish that the money had
been transferred to the complainant or that the complainant has
come to the pressure build up upon him, we reduce the
sentence awarded to the appellants already undergone.

C.c. as per rules.

(Shantanu Kemkar) (M.C. Garg)
Judge Judge



