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HIGH COURT OF CHHATTISGARH AT BILASPUR

S.B.: Hon’ble Mr. Justice N.K. Agarwal

W.P. No.1066 of 2004

WRIT PETITION UNDER ARTICLE 226/ 227 OF THE
CONSTITUTION OF INDIA

Appearance, z

Mr. Vinod Deshmukh, Counsel for the petitioner.
Mr. Pradeap Saxena, Counsel for the respondents.

ORAL ORDER

(31. 10.2013)

Heard.

(2) The instant petition filed under Article 226 and 227

of the Constitution of India assails the legality and

propriety of the order dated 01.03.2004 passed by the

Industrial Court, Raipur in Appeal No.257/MPIR/91,

whereby and where—under, the petitioner‘s dismissal order

has been upheld by the Industrial Court reversing the

order passed by the Labour Court, Durg (Annexure P/ 2.)

h:

(3) The brief facts of the case are that : the petitioner

was working as a Conductor. He ré‘mairibd unauthorisedly

absent from his duties for the period commencing from

03.07.1984 up to 14.02.1986. Looking to the ‘long

s
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absence, after : serving notice upon the petitioner,

‘7Departmenta1 Enqulry Was lnltlated agamst h1m After

conductmg the enqu1ry, the petltloner was dlsm1ssed from

service. The petitioner challenged ther'aorder of dismissal

before the Labour Court The Labour Courtivide order

dated O3 O4 1991 set as1de the order of dismlssal and

dlrected for petitloners reinstatement w1th 50% back

wages, which was assailed by the respondent employer

and vide impugned order, the Industrial Court has set—

‘aside the order of reinstatement, restoring the order of

dismissal passed by the respondents. Hence, this petition.

(4) Mr. Vinod Deshmukh, learned counsel appearing on

behalf of the petitioner, would submit that the petitioner

was absent due to his long illness. Though no permission

was taken by him from the Department before proceeding

on leave, but he applied for the same and also applied for

its extension from time to time by sending letters to the

Department through Under Posting Certificate. Despite

above, the petitioner was dismissed from service and the

Labour Court, considering the. evidence and material

brought on record, has rightly set—aside the order of

dismissal, but the Industrial Court without appreciating

the evidence on Erecord in its proper perspective, has set-

aside the order of Labour Court and restored the order of

dismissal, which is bad in law.



(5) On the other hand, Mr. Pradeep Saxena, learned

counsel appearing on behalf of the respondents, supported

the order impugned and contended that absence from

duty Without proper intimation is a grave offence

warranting removal from service. The petitioner did not

inform the respondents about his absence for a long

period of about 2 years i.e. 591 days nor had filed any

medical certificate during the above period. It is only after

passing of the dismissal order, he has filed a medical

certificate before the Labour Court, which was not issued

by any Medical Board nor by reading of that, it can be said

that he was admitted in any hospital for a long period of

about 2 years
‘for his alleged illness. Therefore, the

‘ respondents, after considering every aspect of the matter,

has passed the order removing the petitioner from service,

However, the Labour Court, without appreciating the facts

and material properly, erroneously has set—aside the order

of dismissal and therefore, the Industrial Court has rightly

set—aside the order of the Labour court and restored the

order of dismissal.

(6) I have heard learned counsel for the parties and

perused the paper book.

(7) Indisputably, the petitioner absented himself from

service for a long period of about 2 years i.e. 591 days.



Despite service of several notices, neither he appeared nor

filed any reply and/ or any medical certificate. It is only at

the time of filing of the petition before the Labour Court, he

has stated that he has sent the applications for extension

of leave by Under Posting Certificate and also produced

one medical certificate without examining the Doctor in

this regard. However, the Doctor has not stated anything

in his certificate that for the entire period mentioned above

the petitioner was admitted in the hospital. Along with the

certificate, the petitioner also did not file the prescriptions

and treatment given to him or any Bed head ticket. In the

absence whereof, in my opinion, the respondents have not

committed any illegality in ignoring the above certificate

and passing the dismissal order and the Labour Court,

therefore, has certainly erroneously passed the order in

petitioner's favour.

(8) It is settled legal position that absence from duty

without proper intimation is a grave offence warranting

removal from service [please see Mithilesh Singh v. Union

of India and Ors. (2003) 3 SCC 309]: In the instant

case, the absence is of about 2 years i.e. 591 days. It is

highly improbable that a person who§ is not mentally

unsound can remain absent for such a longtlxperiod without

getting the leave sanctioned. Therefore, on the face, the/

petitioner's absence for such a long time was deliberate.

n



The employee was required to obtain prior sanction before

proceeding
, for leave and only exception is that in

appropriate cases for reasons to be recorded in writing the

appropriate authority may accord ex post facto sanction

for leave already availed of. Instant case is not such a

’ case, in which, due to emergency the petitioner proceeded

on leave for some treatment without getting prior sanction

and he may be entitled for ex postfacto sanction.

(9) It is settled legal position that if the charges are

established against the delinquent and there is no lacuna

in the procedure adopted, normally, the Court in exercise

of power under Articles 226/227 of Constitution of India

does not interfere with the quantum of punishment.

(10) Considering every aspect 0f the matter, I do not find

any infirmity in the order of removal of the petitioner

warranting interference of this Court land the petition,

being devoid of merit, is liable to be and is hereby

[‘

dismissed.
' __/

‘ Sd/

(11) No order as to costs.

shyna

r,’/m,

N. K. Agarwal

Judge


