
APPEAL OF PRISONE

No.............Q5?.9..... . Name Wmi ‘ZT

Fathersname W?
gg;

gTygW adza 1H7? 334$ .k/fl’F ></{/¢(l§*<// %(/‘

Resldence gmyei'cy)! wan?

Sentenced to 1. ’1 Q91..£y?:YK}Z€I;W%/}Zm On. X3 §

Under section S’Cf/‘arb/U‘Ce @by Jéi' .7c$f W<x€1€l

5d Vcie" <11 1/Jc}(
It 1s explalned to the pnsoner that 1f he states or w1shes to be represented by legal

practltloner the Appellate (ourt W111 not proceed W1lh the base for seven (lays unless
the legal practmoner appears If the legal practmoner does not appear wrthm seven

\ days he may not heard at all f the prlsoner states that he does not W1sh to be repre-
sented by legal practmoner the court may ploceed at once W1th the case and Will not be
obhged to glve a hearrng to any legal practrtloner who should appear

- t

l’ Date of Apphcauon for copy of Judgement t
l .

Date on whlch copy rece1ved

Date on whlch Appeal sent

2

3

. 4
'
Whether the prlsoner Wtshes to be represented or not — Yes / No\

No....:
‘

Ci?‘1</ . Name {fr’r/Ftfg. y 5:.22’z2iizayg17?
‘

Conlined m i7é/u . Jail “V 2W
Q Qcwat.p‘p

N 3s / //<"?m;//7z Dated [tame/99;? .
Forwarded to tha CHIEF JUDICIAL MAGISTRATEm mu

togather whrch a copy of Judgement or order pasged 1n the case
mT

for favour
4,;

of ans-
(43Jtr

L W

v

emo of Appeal to the Appellate court

R

,

. .1

/ .7 .. .

‘

.. '7
K $ff

);

m; T

r

; M

mrsslon to the proper Appellate Court.

tfft’vyl/yvg )/ fl/c ~jgg/9€C¢§Cf
d

a’W ?f("/1’Ce/C//
§1

n
d
en/t‘

"Permtendem
tral Jeni)? taut (kW

Date of receipt in office m;

‘Date of recelpt :ecord to accompany the



1
J.

CRA. No.2381 of 1997

0

HEGH COURT OF CHHATTESGARH: BEL£SPUR

$3.: EQNEBIE MR. SaNiL KUMAR SINHA &
HOHBLE MR. RN. CHANDRAKJ'JER. N.

$f§mina§ Agpeai‘mo. 2%“! cf ’IQW

Sudama Sahu S/c; Ndehaitar aHaa
Gayaprasad Sahu,

gaaELLAN?

Vargas§

REé‘aPGNDEN? Stake of MP. (Now Ch‘natiéggarh)

¢

{Qi'éminai Riggeai ander Seciion 32’4 12‘: af
'i‘ha

Cadg 0f miminaL

Pracedwe. 1973;

%ppeamnca:

Mr. R4 Jain, counsei far the Appenant.
Mr. Anant Bajpai. Pane! Lawyer forthe State.

JEWCEMENT

§3&.34.2Q13§

Fattowing judgment 9f the Ccurt was dictated on Baard by

Stmtt Kumar Sinha. J.

I .
4 Thi$ appeat is directed against the judgment dated 24.0Q.1997

paesed in Sessions Trial No. dim/1996 by the Vith Additionai Seseions

Jua’ge, Dui’g. By the impugned jutigment, the Appeiiant has been

cGheicteci untier Sectien 302 IPC and seiitenced is undetge Ri ier iife.

2. The facte, briefiy stated, are as under:~

‘irm ‘
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2.1 Deceased Rem Bai was stepmother of the AppeHant. Gcpai (PW/6)

ig gtepbmther and HeminbaE (PW/8) i3 stepsister cf the Appeliant. The

case or" the prosecution is that an 01.?G.19Q6 at abeut 8:00 AM, GapaE

(PW/6:) was playing near Shitla mandir. The Appei!ant went fhere and

eoeided him saying that he sheuid go to ceileci cow-dung, in-faci ihe

‘ ‘

Appeéiant assaulted Gepei. After sccEding, the Appenaht bmughi him is

the kefhe of €he house fer coheehng cow~dung When ihe Appelient was
o

assawhhg Gepai (PW/u), the deceased: (reai meiher sf Gopah obstructed

and shsuted upch the Appehaht, The ahegations are tha": Thereafter the

Appeirah’a took gut dahda and gave danda blow i0 the deceased, whs

eusTaEhed ene iacereted wcUhd of 5 x 3 cm inko bohe deep on her Eeft

parietek region. There was corresponding fracture of frontai and tempera-i

bone and there was aiso compound fracture on iejt portion of parieto ahd

frorriai bone. Dr. SR Banjare (PW/2} opined Thai the above ihiuriee were

antemor‘rem caused by hard and hiunt ohiec’r and were sufficient to cause

death in ordihary course of nature Postmortem report Es ExPKG.

2.3 Atong with Gopai (PW/6‘, Heminbei {PW/8} was eiso an

eye-witness to the incident, The teamed Sessions Judge retieot on the

testimonies of these witnesses end convicted and sentenced the Apheitant

as ab‘ove. Hence this appeet.
‘:r~\ ‘

3. i Mr. RK. Jain, teamed counsei appearing on behatt of the Appeiiant,

has not disputed homtctdat death of the deceased. He hae atso not

.t.disputed the invotvement of the Appeiiant in crime in question. He has
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argued ihat in a sudden quarrel between the AppeIEant and the deceased,

the AppeHant became enraged and gave a Kathi bkow to the deceased,

whEch hit her skull and preved fatai. Therefore, an offence under $ection

3&2 E‘PC wowd not be made out and the AppeHant wouid be Iiabie fer

punishment under some Ieeeer Section preferabfy Pan I or Part H of

V‘

Sectiorr 3G4 EPC.
'

4‘ n €he oiher hand, Mr. Anani Bajpai, reamed Panel Lawyer
a

appearing en behaK of the Staie, has opposed these argumente and

supported ihe }udgment passed by the Sessions Court.

5. We have heard counsei for the parties.

6r We have gene through the evidemce of twe eye—witnesses mameiy

Gepai (PW/6} and Heminbai (PW/8). These two eye-witnesses are eon

and daughter of the deceased. Both were Child witnesses ae Gepat was

t3 years and Heminbai was aged about 8 years 0n the date of

recording of their evidence on 08.09.1997. They have deposed that when

Gopat (PW/6) was being assaulted by the Appetiant forcing him to coiieet

sow—dung, their mother intervened and duarrei took piece in whtoh the

Appeltant brought a dame and assaulted their mother, who sustained

above injuries on her skuii. Dr. SR. Banjare (PW/2) has also found above

injuries on the skuii of the deceased. i—ie has opined that the death of the

deceased was homicidal. Therefore, the invoivement of the Appeitant as

aiso the death or’ the deceased being homicidai, both were rightly held to

he proved by the Sessions Court.

§

tax
‘
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i 7. New, we shal! consEder the main argument advanced by Mr. Jain.

8. Section 304 IPC provideg punishment far cuipabie homicide not

amsunting ta murder. It draws a distinctEon beiween the penalty to be

infiicted in cases, where} an inientmn to km being present, the act wouid

have amounted to murder, but for its having faHen within ene 9f the
V ‘

Exceptiene in -$ect_ion 3GB, and cases §n which the crime is cuipabie
i

homicide net amounting to murder, that means, where there is knowiedge

that death wit! be a iikeiy resuit, but the intention to cause death, or bcdiiy

.

injury iikeiy to cause death, is absent. The first part of Section 304 appiies

where there is intenticn, whereas the second part appiies Where there is

knowiedge but the important thing is that before hoiding the accused guilty

under any part cf Section 304, it has to be observed that a death must

have been caused by him under any of the circumstances mentioned in

the iive Excepticns t0 Secticn 300, which inciude death caused white

tieprived ct power ct seif—ccntrci under grave and sudden provccation.

white exercising in gocd faith the right of private defence or" person or

property, and in a sudden fight in the heat of passion without

premeditation. Knowledge of consequences which may result in doing an

act is quite different than the intention which denotes that a particuiat

consequence shoutd ensure. For attracting the former part oi Section 3G4,

an element oi intention is a factor whereas tor attracting the tater part, an

element oi knowledge is a factor. The intention is the purposefui doing of a

thing to achieve a particular result, whereas, the kncwieclge is an

‘2‘
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awareness which attributes to be well informed that a particuiar reeult may

happen by doing a thing.

Q‘ 1n the instant case, the Appeliant, deceased Rem Bai and other two

child¥en of the deceased Le. Gopai (PW/5) and Heminbai (PW/8) eii were

residing together in a house. On ihe fetefui day at abeut 8:00 AM, Gopa!

V ‘

(PW/6) was piaymg near the house. The Appettant went there to cat! him

fer coitecting cow-dung. There he scoided him and then/brought him to

the Roma (piece where the catttes are kept) of their houses When he was

esseuiting Gopat (PW/8) in their koz‘he, it is at that time Reni Bai

{deceaseth went there and obstructed him saying that such aseauit wee

not needed. it is after ail this, the Aepeiiant brought a iathi and gave lathi

blow to Rent Bat, who was none other than his stepmother, which hit on

het skull and proved fatai. This shows that theregyvas no preparation er

premeditation on the part of the Appellant to commit murder of his

stepmother (deceased). A quarrei had preceded before main incident.

initiaiiy, the Appeilant was unarmed and when the quartet took place on

the above petty matter, he went and brought a Iathi and gave single Iathi

tow to the deceased. This shows that t ere was no intention of the

Appellant to commit murder of the deceased, and in a sudden quarrei on

account of intervention by Rent Bat (deceased), the Appeilant became

enraged and gave a Iathr’ biow to her, which proved fatal. However, the

knowledge of the Appeiiant can well be attributed to him that his such act

‘zwx ‘
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Was iikeiy to cause death 0f the deceased 0r it was iikeiy to caese bodily

injury to the deceaseci which was :ike‘y to cause he{ death.

10. We are of the View that in the above facts and circumstances of the

case, an oftemce under Secticn 302 lFfC weuld not be made out and the

Appetiam weutd be tiabte tor punishment under Section 304 Part-H IPC‘

M
s

11. For the foregoing reasons, the appeat is partiy attowed‘ The

conviction a£nd sentence awarded to the Appettant under section o02 tPC

are set aside. tnstead thereof the Appettent ts convicted under Seotton

304 Part4! IPC and sentenced tothe period eiready undergone which

‘ comes ebout ? yeere and 2 months in this matter. it is stated that the

Appettant ts on baits Hts bait bond shaii continue for a oeriod of six months

vrjay

«t

in View oi Section 437-A Cr.P.C.
w
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Sunil Kumar Sinha

Judge /
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r‘ R.N. Chandrakar
Judge


