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HIGH COURT OF CHHATTISGARH. BILASPUR

D.B.. HONBLE MR. SUNIL KUMAR SINHA &
HOMWBLE MR. R.N. CHANDRAKAR, JJ,

Criminal Appeal No. 2381 of 1987

APPELLANT Sudama Sahu S/o Mehatter afias

| _ Gayaprasad Sahu,
. ,

& - Versus |
RESPQNDEN;T S'tra“i::e of M.P. (Now Ch‘naﬁisga%h)
{Criminal Appeal under Section 374 {2) of The Code of Criminal
e 1 Procedure, 1873}
Appearance:

Mr. B.K. Jain, counsel for the Appellant.
Mr. Anant Bajpai, Pane! Lawyer for the State.

et

JUDGMENT
£30.04.2013}

Following judgment 'ef the Court was dictated on Board by
Sunil Kumar Sinha, J.

1. This appeal is directed against the judgment dated 24.09.1997
passed in Sessions Trial No. 481/1996 by the Vith Additional Sessions
Judge, Durg. By the impugned judgment, the Appsilant has besn

~ convicted under Section 302 IPC and sentenced to underge R.1. for life.

2. The facts, briefly sated, are as under-




- 2.1 Deceased Reni Bal was stepmother of the Appeliant. G‘spa% (PYVW/E)
i< stepbm‘thez’ and Heminbal (PW/8) is stepsister of the Appellant. The
case ;of the prosecution is that on 01.10.1996 at about 8:00 AM, Gopal
(F’W:‘é} was playing near Shitla mandir. The Appellant went there and
soo{d?ec% him saying that he should go to cellect cow-dung, in-fact the
ﬁippeéi;nt‘ assaulted Gopal. After scolding, the Appe}[am brought him tc

of the house for collecting cow-dung. When the Appellant wes

& -

the kotha
assa;z%’{%rzg Gopal (PW/E), the deceased {real mether of Gopal) obstructad
and shouted upon the Appellant, The ailegations are that thereafler the
Appellant tock cut danda and gave danda blow o thé degeased, who
sustained one laceratad wound of 5 x 3 cm into bone deep on her left
parietal region. There was corresponding fracture of frontal and temporal
bone and there was also compound fracture on left portion of parieto and
irontal Eone. Cr. S.R. Banjare (PW/2) opined that the above injuries were
ante-mortem caused by hard and biunt object and were sufficient to cause
death in ordinary course of hature. Postmortem report is BEx.P/E.

22 Along with Copal (PW/G), Heminbal (PW/8) was also an
sye-withess fo the incident. The leamned Sessions Judge relied on the
testimonies of these Witnessesgnd convicted and sentenced the Appellant

@s above. Hence this appeal.

s i

g

3. WMr. R.K Jain, isarned counsel appearing on behalf of the Appellant,
nas not dispuied homicidal death of the deceased. He has also not

dispuied the involvement of the Appellant in crime in guestion. He has

T
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- argued that in & sudden quarrel between the Appellant and the deceased,

the ,ﬂippeﬂant became enraged and gave a /gfhii blow to the deceased,
Whici“;e kit her skull and proved fatal. Therefore, an offence under Section
302 EPC would not be made out and the Appeilant would be liable for
punés.hment under some lesser Section preferably Part | or Part [I of
Sectior: 304 1PC.

4. n the ofher hand, Mr. Anant Bajpai, learned Panel Lawyer
appearing on behalf of the Siate, has. opposed these arguments and
supported the judgment passed by the Sessions Court. |

3. We have heard counsel for the parties.

8. We have gong through the evidence of two eye-witnesses namely
Gapai (PW/6) and Heminbai (PW/8). These iwo eye-witnesses are son
and daugﬁtsr of the' deceased. Both xﬁfefe child y}'itﬂesses as Gopal was
aged éaﬁoui 13 years and Heminbai was aged about 8 years on the dale of
rec;or%:liﬂg of their evidence on 08.09.1997. They have deposed that when

Gopal (PW/8) was being assaulted by the Appeliant forcing him to collect

cow-dung, their mother intervened and quérrei tock place in which the

| - Appellant brought a danda and assaulted their mother, who sustainad

above injuries on her skull. Dr. S.R. Banjare (PW/2) has also found above

injuries on the skull of the deceased. He has opined that the death of the

T e,

. diceased was homicidal. Therefore, the involvement of the Appellant as

also the death of the deceased being homicidal, both were righily held to

be proved by the Sessions Court.
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7. ch, we shall consider the main argument advanced by E‘J’Er. Jain.
8. Secﬁon 304 [PC provides punishment for culpable homicide not
amoun’;ﬁng fo murder. It draws a distinction between the penalty to be
Enfiictecgi in cases, where, an intention to kill being present, the act would
| B have aimounted to murder, but for ifs having fallen within one of the
E}(ceptio;; in -Section 300, and cases in which the ctime is culpable
homiciée n?’a amounting to murder, that means, where there is knowledge
that deéth wil be a likely result, but the intention to cause death, or bodily
njury iikeiy fo cause death, is absent. The first part of Section 304 applies
where there is intention, whereas the second part applies where there is
knowledge but the important thing is that before hofdéng the accused guilty
under any part of Section 304, it ha_s to be observed that a death must
have been caused by him under any of the circumstances mentioned in

the five Exceptions to Section 300, which include death caused while

deprived of power of seif-control under grave and sudden provocation,

~ while exercising in good faith the right of privaie defence of person or
| property, and in a sudden fight in the heat of passion without

premeditation. Knowledge of consequences which may result in doing an

act is guite different than the intention which denctes that a particular

e

an élement of intention is a factor whereas for attracting the later part, an

element of knowledge is a factor, The intention is the purposeful doing of a

consequence should ensure. For atfracting the former part of Section 304,

thing to achieve a particular result, whereas, the knowledge is an
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awareness which atlributes to be well informed that a particular resuft may

happeﬁ by doing a thing.

2 ln the instant case, the Appellant, deceased Reni Bai and other two
ﬁhildre; of the deceaséd i.e. Gopal (PW/6) and Heminbai (FW/B) all were
{esidéng together in a house. On the fateful day at about 8:00 AM, Gopal
(PWIB) ;{fe;s playing near the house. The Appellant went there to call him
for co%i:ectirég cow-dung. There he scolded him and then brought him to
the kotha (place where the catfles are kept) of their house. YWhen he was
sssauling Gopal (PW/6) in their kotha, it is at that time Reni Bai
(deceased) went there and obstrucied him saying that such assault was
not needed. it is after all this, the Appellant brought a fathi and gave lathi
blow to Reni Bai, who was none other than his stepmother, which hit on
her skull and proved fatal. This shows that there was no preparation cor
premediiation on the part of the Appellant to commit murder of his
stepmother {deceased). A quarrel had preceded bhefore main incident.
!ﬁitiaiiy, the Appeilant was unarmed and when the quarrel fook place on
the abéva petty maiter, he went and brought a fathi and gave single fathf

low to the deceased. This shows thal there was no intention of the

Appellant to commit murder of the deceased, and in a sudden guarrel on

account of intervention by Reni Bai (deceased), the Appellant became

TR

entaged and gave a fathi blow to her, which proved fatal. However, the

knowledge of the Appellant can well be attributed to him that his such act
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| | | was likely to cause death of the deceased or it was likely to cause bodily

injury tc the deceased which was likely to cause her death.
10. We zre of the view that in the above facts and circumstances of the

case, an offence under Section 302 IPC would not be made out and fhe

Appeliant would be tiable for punishment under Section 304 Part-11 IPC.
.-
11. For the foregoing reasons, the appeal is parily allowed. The
t

conviction ﬁmd sentence awarded to the Appeliant under Sec’iioﬁ 302 IPC
ére set; aside. Instead thereof the Appellant is convicted .under Section
304 F‘éri‘-il IPC and sentenced to the period already undergone which
_comes about 7 years and 2 months in this maiter. Itis stated that ihe

=g

Appellant is on bail. His bail bond shall continue for a period of six months

in view of Section 437-A Cr.P.C. | o
S |
Sd/- e ] T
Sunil Kumar Sinha - e Sd/-
Judge > ~ ! R.N. Chandrakar
T R | Judge ‘

Vijay



