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+ - CM(M) 848/2010 & CM No.18831/2011 -

M/S SHRI SAI AIR CONDITIONING Petltloner

.....

Through:  Mr. Prag Chawla, Adv. :

VErsus

|

|
M/S VIDEOCO\I INTERNATIONAL LTD & ANR ... Respondents
, % Through Mr. M L. Sharma Adv

|

CORAM '
 HON'BLE MS. JU STICE INDERMEET KAUR.

'

! INDERMEET KAUR, .

é For judgment see CM(M) No.80/2010. -

o INDERMEET KAUR, J
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"IN THE HIGH ce'z;.fra_r OF DELHI AT NEW DIELHF

J wfg,ment Reserved on: 18.01.2012
j idgment Dejjvered on: 31. 0] 2012

CM(M) 80/2@)10 & CM ’\10 18840/2011

M/S bAI AIR C ONDITIONONG - P.etit'i'o.ner _
Through: = Mr. Prag Chawla|Adv.

vérsus

MS VIDEQCON INTERNATIONAL LTD & ANR. |.... Respondents
’. Through Mr. M.L. Sharma Ad. '

i CM(M) 848/201@ & CM Mo. 18831/2@]1)1

“M/S SHRI SAI’AIR CONDITIONING 3 | Petitioner
o Th1ough Mr Plag Chawla,|Adv.

_M/S VIDEOCON INTERNATIOT\I/;L, LTD & ANR 1 Respondents
I Through Mr. M.L. Sh_armal Adv '

;CORAM

HON'BLE MS JUS’HC]E mammrrr KAUiR |

INDERMEET KAUR H

Twn orders have been 1mpugned before this x.our1 v1de two
1
separate petltlons first order is dated 13 10.2009 e'md the second

order 1s dated 2932010 : Vide_or.der dated 1'3 10.2009 the

’,"',C;‘M(M) NQS. 8_0/20 1‘0 & 84812010 | 3age1 or 7
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apphcatlon flled by the decree holder under Order VI Rule ]7 of

'he Code of Civil Procedure (heremafter 1”016‘ red to as the Code)*"»
(111 the Course of the executlon proceeomg<) “hring on record =
M Vldeocon Industries. Ltd as the Judgn ent debtor had been ‘

1 BV

derhned‘ | V1de the second impugned order the application _f;led .'

by M/s ,,Videocon' Industries Ltd. " seeking a 'dir.ection from the -
executmg court not to issue warrants of att achment at the address‘

of M/s Vldeocon Industries Ltd. had been allowed Both these T
|

orders are the subject matter of the preso 1t two petitions.

M
The record shows that a suzt hao haer flled by M/s %hrl Sal-'

Condmonmg against M/s Vldeocou rnternatlonal : This“suit
8 a su1t for recovery which was detr *ed ex parte on 15.5 2007

{ . Lo
one had appeared on behalf of the defendant] An application
.o ] . B " . N

er Order IX Rule 13 of the Code had been filed o¥ 02.7.2007

/s Videocon .I,n'dustr‘ies seeking se"*;:tihg'asideE of this ex parte -

1

e dated 15.5.2007. - Contention in this application was that
o . . g e . o
Videocon International has since been amalgamated with M/s
o _ P - i
o : : :
'eo"cou‘ ‘Industries Ltd. w.ef. 07.12.2005; | M/s . Videocon

! B 1’

ernat10na1 has lost its character as a separate company having

algamfated in the M/s Videocon In.du'stri_es Ltd‘ and as such no
~could have been filed or was maintainable against M/s -

P t
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date-Of the filing of the suit (suit filed in 2006); furth_er 'the fact of

,no_tiCe had been effected pursuant to which this scheme has been

A

sanctioned; contention being that no summons had been s‘ewed

i

upon M/S-i\/ideoco‘n Industries Ltd; ex parte decree had come to

l-.
!

i -

much 1ater “The. decree had been obtameo by fraud Accordmgly'

the prayer made in the apphcatlon was thc.t the ‘saild ex parte

decree dated 15.5. 2007 be set aside. o

\ S

!

i
/S Vldeocon Industnes Ltd and M/s Vldeocon Internaffonal Ltd

re two separate ent1t1es was noted Court was of| the view that

pphcatlon as the ex parte decree had been passed agamst N/o

3 9. ?007 thls order has since attained a fmahty No appeal haq

en fﬂed agamst the said order.

Vehernent argurnents have been addressed on|behalf of the
T ; .

B
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Videocon International which was a ncn-existent company on the -

. : . l‘
this- amalgamation.was well known to the plamdf as a pubhc 3

the ‘know.'le_dge' of M/s. Videocon .Induetries only when the.-

Chalrman of M/s Videocon International mtormed them whlch was -

The apphcatlon under Order IX Rure 13 of the Code was

ismiss'ed_ on‘ 03.9;2007. Contention of the apphcant therem that\

/s Vldeocon Industrles has no locus standi to move the present

deocon Internat1ona1 Ltd Thlo application was 'd1smlssed on

2



petrtloner/plamtlff hlS contentlon is that the

amalgamatmn of the two compames was

lis an 111ega11ty Further contention beinlg th_at'i_t- was in

-
'

r had moved an

ent of M/q Vldeocon Industrles as a aecessary party but

,’ o

een erroneorlsly declined.

no__t_" in@ dispute’that the ex parte decree had been

l

o1 ’Industues
, |

o the decree holder/plamtrff only on 02.7. 2007

'_reVe’rrted_-it_hfe" dec’reeVholder/plaintiff at that. time
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under Order IX Rule 13 of the Code  had bee’n flled by M/s_f

:V1deocon Industrles whrch was in 2007 thls factum was’ never in-

,dvecr'ee'-has been obtained by the plaint_iff ‘against a non-exisgent"

Code' seekingx

agamst M/s Vldeocon Internatloual Ltd. and not M/Sv“‘

(when - the

to move an -

uauu{uc.l-UL,L.pHp.’Uﬂ

\_(_! i)l]p d

factum of the
brought to the .

l{nbwmdge of the 'plaint_iff only at the time when an 'a’opli?c‘atio'n

the knowledqe of the p1a1nt1ff and as such rhe contentio-n that-_ th‘e'i :

even presuming that this carrre_to be known |
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unexplamable delay; ex parte decx ee dated 15 5.2007 stood
conflrmed on 02 9.2007 when the applic allon under Ordel IX Rule
13. of the‘ Code of M/s Vldeocon Induqtl ies had heen dismissed.

Applioatio;n filed under Order 6 Rule 17 of the Code on 18.07.2009

was highly belated; no explanation for the delay wak also given.

Th la'w is. clea,r that .once a company amalgamates with

another under a Scheme: sanctioned by the court which in this.

e

case was?fi'n the year 2005 the transferor company losses of its

\
t

emstence,,lt becomes non- existent; it is a dead entlty.

l

In MANU/DE/9011/2007 Bank Krezw Ag. Vs! Mr. Ashok K.

-

Jzau]zan & Ors. dec1ded on 23.10.2007 a Bench of thie"Court -in"

e Context of a merger between two corrpames had noted that on

1ch a merger the transferor company losses 1ts 1dent1ty, in such a
| i -
dSG the transfereo company could file an epplication un"der- Order

-Rule 10 of the Code Wthh apphcatlon would have to be flled
|
efore the suit stood abated. In this case even as per th-e'
: I o
itioner the two companies i.e. M/s. Videocon International Ltd.

d M/.S V'_i-deocon Industries stood merged on 07.12.2005; decree
.’d-been ‘passed in. favour of the plaintiff and against M/s.»’
l

déocon Internatmndl Ltd. prior thereto i.e. on 15 Oo 2005 Thls
: l

ct even as per the petltloner came to -his knowledge on
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two years later i.e, on 18.07. 2009 withaut any explanation for the
i _

declined. - | S '. |

CT. Nachiappa Chettiar Vs. MG.Ramasr/i}amJ' Pillai and 1992 3

K]

Rul_e 17 pf the Code can be preferred even at the«.\. stete of
xecution | proceedlngs but the prayer has to be eyaluated in the
actual context of 1ts case. The amendments sought for in the

present proceedlngs were that M/s Vldeocon Industries Ltd..be.

uubstituted for M/s Videocon International Ltd. ‘against whom a

decree Stovod confirmed (by the dismissal of .the aplghcation under
Order IX Rule 13 of the Code) on 03.9.2007; ,ap,plic_ati-dn for.

amendrnent filed in the yearv 2009 by M/s. Videocon Industries
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2.03.2007 (when the apphcatie.n under Order 9 Rule 13 of the
‘:dee was filed) approprlate application was not filed even at that’.

Stage apphcatlon under Order 6 Ruie 17 of the Code was f11ed.
delay In these c1rcumstancee the application under Order VI
Rule ; 1‘7‘:‘Of the Code seeking im'plead mnent of' M/s Vldeocon.
Industrles in the course of the executlon pr oceedmgs was rightly

The judgments relied upon by the learred fcounsel for the

AWC 1 281 Someshwar Nat‘b Bhargava Vs, Smt. K uéum K uman‘ are

rnlsplaced There is no dlspute that an application under Order VI

! 59, I'ﬂmf/d(’ fet)

N
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was even otherwise not the proper remedy, as i:he|paranieters of
Order VI Rule 17 of the Code specify -tliat an am(-z'nd;ment is’ for the

"pu'rpose 1 of determinmg real question in the dispute orf

_ | | - N
~ controversy which is ex1st1ng between the,partiesl in this case

! S ' ) .
M/s Videocon Industries Ltd. was admittedly not a p‘arty”. In this
- scenario tlie.application under Order VI Rule 17 offthe Co'de was

r_i_ghtl_y dismissed; the ‘impugned. order daiefi 13 10. .4009 thus

‘ cails for no 1nLerferenCe

S | b .
9. The ne cessary corollary is that the setoc: nd impugned order

) dated- 29 3. 2010 also suffers from no mfirrr\}iv The decree was

against M/s Videocon International ‘the we“ants of attachment
N . ‘ { ‘ ,|< .
could not be addressed at the ‘address of M/s "Jideo‘con Industries

B

Ltd Thus this prayer of M/s Videocon Industries was rightly

vallowed by The second 1mpugned order

'Petitions are without any merits. Dismissed.

iNm‘RMism H&AUR J
|
ANUARY 31,2012 §
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