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R/CR.A/1268/2006 CAV JUDGEMENT

(PER : HONOURABLE MR. JUSTI CE PARESH UPADHYAY)

1. By these three appeals, challenge is
made to the judgnent and order passed by
| earned Additional Sessions Judge, 6t" Fast
Track Court, Surat, dated 31.3.2006 in
Sessions Case No. 93/2004, by which five
accused persons cane to be convicted for the
of fence puni shable under sec. 302, 34 and
120B of I PC, and are sentenced to undergo
Rl for life. Fine of Rs. 5000/- is inposed
agai nst each of the convict and in default,
Rl for five nonths is ordered.

2. Crimnal  Appeal No. 883/2006 is
filed by Mikesh Arjanbhai Rabari, who was
original accused no. 4, Cimnal Appeal No.
1075/ 2006 is filed by Raju Pratapbhai Vala,
who was original accused no. 3 and Cri m nal
Appeal No. 1268/2006 is filed by three
persons, nanely D nesh Sangram Khatana-
original accused no. 1, Anak Chapr aj bhai
Udak-original accused no. 2 and Sanjay @
Choti Pundlik Kheir-original accused no. 5.
Since all these three appeals are arising

out of the sanme judgnent of the |earned
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Sessions Judge, they are considered and
deci ded by this common judgnent, and for the
sake of convenience, the appellants are
referred to as their original status before
the trial Court. These five accused were
arrested on 10.7.2003, for the offence which
had taken place on 22.6.2003, the accused
were produced before the 3¢ Judicial
Magi strate First dass, Surat, who commtted
the case to Court of sessions vide order
dated 18.12.2003 (Crimnal Case No. 4253 of
2003) and the sane cane to be registeed as
Sessions Case No.93 of 2004. Charge was
framed agai nst these accused vide Exh.12 to
which the accused pleaded not gquilty and
they cane to be tried and ultimately, the
order of conviction and sentence, as

recorded above, cane to be passed.

3. W have heard M .S V.Raju |earned
Seni or Counsel with M. Jayprakash Urot for
Accused no. 1, M. S.B.Tolia |I|earned
advocate for Accused no. 2 & 3, M. Kruti
Shah | earned advocate for Accused no.4 & 5.
M .K L. Pandya |earned Additional Publ i c

Prosecutor is heard for the State. At the
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outset, it is recorded that, it is indicated
that out of five accused, one, A5 is at
present absconding and therefore at | east
gqgua him the appeal be not heard. In this
regard, | earned counsel for the said
appel lant has relied on the decision of the
Division Bench of this Court in case of
Bhi nsi ngbhai Varjubhai Rathwa and Anr. vs.
State of CQujarat, decided on 25.07.2012, in
Crim nal Appeal No. 1066 of 2006, wherein the
view is taken that for the abscondance of a
convict, he may be tried for his abscondance
but his appeal has to be heard on nerits.
Keeping this decision of the coordinate
Bench of this Court in mnd, we have taken
up this appeal also for hearing, alongwth

t he appeal s of other appellants.

4. It is contended on behalf of the
appel lants that the inpugned conviction is
based on the deposition of so-called eye
W tnesses who are got up wtnesses. It is
al so contended that there is discrepancy in
the timngs of recording of FIR including
an attenpt to ante tine it and therefore the

prosecution <case is vitiated from its
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i nception, the conduct of projected eye
W tnesses is unnatural, each wtness, who
clains to be an eye wtness; s silent
regardi ng presence of other eye w tnesses at
the tinme of incident, independent w tnesses
whose statenents are clained to have been
recorded by police are not exam ned and only
i nterested wtnesses and friends w tnesses
are examned. It is also contended that the
prosecution has not pointed out how, after
about 20 days of occurrence, all five
accused cane to be arrested and what led to
their arrest. The manner and nethod of
recovery of clothes of the accused and
weapons alleged to have been used in the
comm ssion of offence is also high lighted
to assail the prosecution theory. The
i dentity of the accused is also contended to
have been not established. Concealing the
material regarding the rickshaws clained to
have been used for the comm ssion of offence
and the one in which the victimwas cl ai ned
to have been taken to hospital is also
hi ghl i ghted on behal f of the appellants. Non
exam nation of the persons who clained to

have acconpanied the bother of the victim
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who is projected as the first informant and
non recovery of his cloths; who clained to
have taken the victim to the hospital 1is
al so hi ghl i ght ed on behal f of t he
appellants. It is pointed out that the
charge franed agai nst the appellants did not
show offence wunder Sec.149 of |[|IPC  The
appel l ants have contended that there is no
| egally acceptable material on record to
connect the accused with the comm ssion of
offence and it is urged that the conviction
recorded by the trial court be interfered
Wit h.

5. On the other hand, |earned APP has
opposed these appeals and supported the
judgnent and order rendered by the |earned
Sessions Judge. In his submssion, there is
anpl e evidence on record to bring hone the
charge levelled against all the accused and
this Court nmay not interfere in the
conviction and sentence recorded by the
| earned Sessions Judge. Reliance is also
pl aced on the judgenent of the Hon'ble the
Suprene Court in the case of Sambhu Das @

Bijoy das & Anrs. Vs. State of Assam
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reported in 2010(10) SCC 374 to contend
that formal FIR can be 1lodged afterwards
and 1investigation and 1inquest can start
with telephonic information even prior to
lodging of formal FIR and it would not

affect trial and evidence in court.

6. W have examned the record and
proceedings in the context of rival

subm ssions and we find as under.

7. The offence has taken place on
22.6.2003 at about 10.30 in the norning in
Surat city near Ekta Shopping Center.

8. The first docunment on record in this
regard is in the form of the telephone
Vardhy which is given by Head Constable on
duty at G vil Hospital , Sur at , naned
Jumabhai Babaria, Buckle No. 840 of Unra
Police Station, Surat, who is not exam ned.
He gave Vardhy on telephone to Kapodra
Police Station at 12.00 O clock noon that a
pati ent nanmed Bharat Bhi khabhai Prajapati is
brought by his brother. Sonme wunidentified

persons have given 10 to 15 blows to the
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victim and doctor on duty, has declared him
dead. This information is taken down by the
P.S.O of Kapodra Police Station, Surat
city, Navi nbhai Mochal abhai PW 14 Exh. 92,
in the vardhy book. This is on record at
Exh. 104.

9. Soon thereafter an Yadi was sent to
Executive Magistrate for inquest panchnana.
Said Yadi is at Exh. 94. The said Yadi
contains refrence of FIR being CR No. |-
181/ 2003 of Kapodra Police Station, wherein
it Is stated that the body of the victim
whose inquest panchnama is to be drawn is
killed by unknown persons near Ekta Shoppi ng
Centre. This is how, on the basis of
di sclosure of First Information about the
comm ssi on of offence by unknown assail ants,
necessary actions were set in notion by

pol i ce.

10. Based on t he di scl osure of
i nformati on about the offence having taken
place, the P.S.O inforned the Police
| nspector CGopal bhai Bababhai Darji, about

this and the Police Inspector went to the
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Cvil Hospital. There, he net the brother
of the victim nanmed Ghanshyanbhai who gave
conplaint against A-1 and three to four
unknown persons. The said conplaint Exh. 82
is projected to be an FIR Dby the
prosecution. Based on this docunents, it is
clainmed that the Police Inspector M. Darji
had recorded the conpl aint of the brother of
the victim between 11.45 to 12.30 noon, at
Gvil Hospital, Surat, wherein, the nane of
A-1 was given and other three to four

unknown persons were indicated.

11. Thus, W th regard to first
i nformati on about the comm ssion of offence,
a picture energes where the brother of
vi cti m Ghanshyanbhai has taken the victimto
the hospital, in wounded and bleeding
condition. Doctor on duty declared the
pati ent dead, Head Constable on duty
informed the concerned Police Station
| mmediately and the said information is
taken down by the PSO on duty at 12.00
O clock noon. The first step to send vyadi
for inquest panchnanma to the Executive
Magi strate is sent by Exh. 94 with specific
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reference of FIR nunber and till that stage,
the assailants were unidentified persons.
Since the tel ephone vardhy is taken down at
12.00 O clock noon, there was no question
of sending yadi for inequest panchnama to
t he Executive Magistrate prior thereto. The
evidence of PSO who had taken down the
t el ephone wordhy in police station shows the
presence of Police |Inspector at Police
Station at that tine. Police |nspector
clainms that based on that vardhi, he had
gone to Cvil Hospital and had started
taki ng conplaint (Exh.82) of the brother of
the victimat 11.45 O clock. Learned counsel
for the appellants contended that under
normal circunstances difference of half an
hour or so may not make any difference but
in the peculiar facts of this case when the
di sclosure of information of offence was
agai nst unidentified persons, on the second
thought the nanme of A-1 is sought to be
I nterpol ated and the space was kept to add
three to four nanes as per their convenience
by referring that A-1 and other three to
four persons had commtted the offence. The
conpl ainant clains that he had brought the

Page 10 of 30



R/CR.A/1268/2006 CAV JUDGEMENT

body of the victim in bleeding condition
from the place of offence to the hospital.

Surprisingly, not only his blood stained
clothes are not recovered but there is
positive evidence on record that his clothes
were not blood stained. Reference to this
shall be made in later part of the judgment.

Therefore while deciding the bone contention
of the appellant that it is Exh. 104, the
t el ephone wordhy and not Exh. 82 which can be
accepted to be FIR on the basis of evidence
of Police Inspector Darji Exh. 95, PSO
Navi nbhai Exh. 92, the contents of the yadi

sent to the Executive Magistrate Exh. 94 and
time reflected of taking down the conplaint,

we accept the contention of the |earned
counsel for the appellants that it s
Exh. 104 which is the FIR and not Exh.82, and
reliance placed by Ilearned APP on the
decision of the Apex Court in the case of

Sambhu Das Supra would not help the
prosecuti on, on t he face of ot her
i ngredients, as stated above. This al so
fortifies the argunents of |earned counsel

for the appellants that the attenpt is nmade

by the prosecution to ante-tinme the record
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and therefore the investigation stand
vitiated fromits inception. However, we do
not accept the contention of the |earned
counsel for the appellants that in view of
this, wthout exam ning other evidence the
benefit of doubt should be given to the
appellants. W have thought it fit to
exam ne in detail, other evidence on record,
keeping this finding in mnd that the
di sclosure of the -evidence even by the
brother of the victim was against the
unknown persons and prosecution has tried to
project disclosure of nane of A-1 by ante-

timng the docunent Exh. 82.

12. The brother, who gave conplai nant,
named Ghanshyanbhai Bhi khabhai PW9 is
examned at Ex. 81, and he supports the
version of prosecution, as stated in the
conplaint. As per his evidence, about 10
days before the occurrence, A-1 had gone to
deceased at the place where nagic show was
bei ng conducted and denmanded noney, which
the deceased had declined, and therefore,
gquarrel had taken place. A-1 had threatened

the deceased that if he would not give
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noney, he wll have to shut down his
busi ness otherwi se he will have to face dire
consequences, and thereafter, he had gone
away. This was infornmed to the conplainant
by H mmatbhai, the other brother. Be it
noted that, so far notive aspect is
concerned, the prosecution has attenpted to
float this theory through H mmatbhai. This
witness cane to know about the notive
attributable to A-1 through his brother
H nmat bhai. Said H nmmatbhai who is real
brother of the victim and this witness is
not exam ned by prosecution. This witness in
his evidence further states that, on the
date of occurrence, he was going from
Rachana Society towards Varachha area, and
at about 10.00 O clock in the norning, when
he reached near Ekta Shopping Centre,
Poultry Farm he saw notorcycle of his
brot her Bharat |ying there; and five persons
were running towards rickshaw. He clained
that he knew one of them who was A-1 and
there were four other persons. At that tine,
he heard shouts and went near his brother
and saw that his brother was lying there

profusely bleeding. He stopped one rickshaw
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and took his brother to Gvil Hospital where
his brother was declared dead. He confirns
that he had given conplaint to Police on
22.6.2003 Exh. 82. This wtness, in his
cross-exam nation, stated that when he was
on the spot he did find any other persons
whom he knew. He further stated that he had
no relation whatsoever with Al. He did not
know even the nanme of father of Al. Wth
regard to ldentification Parade also, this
W t ness has f unbl ed i n t he Cr 0SS-
exam nation. The prosecution projected this
W tness as an eye witness. H's evidence to
the effect that when he reached the spot,
the notorcycle of his brother was lying. H's
standing by his conplaint itself would nake
his evidence to read that, when he reached
the spot, his brother was |lying and was
bl eeding and persons present there naned
Gadhvi, Pintu and Gopal bhai, on inquiry,
informed this wtness that it is Al and
other three to four persons who attacked the
victim Thus, by his own evidence this
W tness does not renmain to be an eye W tness
but reduces hinself to a hear-say wtness.
Further, he clainmed that he had taken the

Page 14 of 30



R/CR.A/1268/2006 CAV JUDGEMENT

body of the victimto the Cvil Hospital in
rickshaw. There is positive evidence on
record of noneless than the Investigating
Oficer hinself that, the clothes of this
wtness in the hospital were not blood
st ai ned. Thi s aspect woul d further
denonstrate that there is sufficient doubt
about this wtness taking the victimto the
hospital . If this aspect 1is seen in
furtherance to the dispute with regard to
di scloser of first information and an
attenpt to ante-tine the FIR by police, it
woul d be unsafe to accept the say of this

wtness on its face val ue.

13. One Gobar Devat PW10 is exam ned at
Ex. 83A. He in his evidence stated that on
22.6.2003, at about 10.00 Oclock in the
nor ni ng, when he was going on his notorcycle
from his residence to Shrijinagar Society
near Kapodra poultry farm near Ekta
Shopping Centre, there was hustle and noise
on the road, he stepped down from his
notorcycle and saw A-1 and other four
persons were there. A-1 was having sword,

two others were having Chharas (knives) and
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two others were having stick. He saw that
his friend Bharat was being assaulted by
this five persons. He al so saw that about 20
to 25 blows were given by these persons. He
conceded that he did not intervene in the
scuffle. He clains to be friend of the
victim As per prosecution case, he was
passing through that road on the notorcycle
and thus he, as per the prosecution case
itself, he is a chance wtness. Not only he
did not intervene, even after the assailants
fled anway, he did not take the victimto the
hospital . The conduct of this w tness appear
to be wunnatural. Be it noted that, the
brother of the victimPW9, Exh.81, does not
refer to presence of this witness on the
pl ace of occurrence in the conplaint. Thus,
the unnatural conduct of this wtness
coupled with the evidence of brother of the
victim PW9 nekes the evidence of this

W t ness untrustworthy and unbel i evabl e.

14. One Pintubhai Purshottanbhai PWI11 is
exam ned at Exh. 84. He is sought to be
projected as an eye witness to the incident.

He stated in his evidence that he was in
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service of one l|lady nmagician naned Alisha.
The incident had occurred on 22.6.2003, at
that tinme, magic show was not being done
because it had cl osed down before couple of
days. The luggage of that show was already
shifted in two trucks, however, sone |uggage
was still lying near poultry farmat Kapodra
(Surat), which he used to attend by staying
there. On the date of incident, he had gone
to STD PCO at Ekta Shopping Centre where he
had to pay the bill of Rs. 95/- which was
outstanding. At about 10.30 a.m in the
norning, when he was sitting outside the
sai d shopping centre in the chair for taking
tea, at that time, from the direction of
Sat yanarayan Society, Bharat- the victimwas
com ng on notorcycle, at that tineg, from
the direction of Spinning MIIl one rickshaw
cane, from which, the first person stepped
down with sword and gave one blow with sword
on the head of the victim and therefore,
the victimfell down and screaned as to why
he is being beaten up. At that tine, A-1 had
given about 10 to 12 blows with sword on
abdom nal and back side of the body. As per

the evidence of this wtness, other two
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persons were arned with knives, who also
gave 10 to 12 blows on the abdomnal and
back side of the victim Rest two persons,
who were arnmed with stick, had also beaten
the victim At that tinme, brother of the
vi ctim Ghanshyam PW9 Ex. 81, was passing by
them they shouted. The conpl ai nant al so saw
the accused persons running away. The
conpl ai nant took the victimto the hospital.
Thereafter, the wtness learnt that the
victim had died. Next day, the police had
recorded his statenent and he inforned the
police that he knew A-1 and he can identify
others also who had ran away. In the
Cross-exam nation, however, very startling
version the defence has been able to extract
from this witness which was to the effect
that no incident has happened wherein the
victim was pulled dowmn from the notorcycle
and these five accused attacked him The
evidence in the cross-exam nation continued
by further saying that it is not true that
the five persons had rounded (gheraoed) the
victim This wtness is projected as the
eye-wW tness by the prosecution. This w tness

Is not declared hostile by the prosecution,
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even on this limted aspect. Prosecution
cannot disown this evidence. This evidence
not only creates doubt about the prosecution
theory but brings on record positive
evi dence about the innocence of the accused.
Therefore, this evidence has to weigh in

favour of the accused.

15. One Gopal bhai  Dhirubhai PW12 is
examned at Ex. 89. He stated that on
22.6.2003, he was going towards his sister's
house, who is staying in Tirupati society.
At about 10.00 O clock in the norning, when
he reached near Ekta Shopping Centre, there
was a hush-up and he stopped his notorcycle
there and saw that his friend Bharat was
being beaten up by A1 and three to four
ot her persons. A-1 was having sword in his
hands and other four persons were having
knives and sticks in their hands. They were
giving indiscrimnated blows to the victim
He further stated that while his friend the
victimwas receiving the blows, he stood as
spectator. In the neantine, the brother of
the victim CGhanshyanbhai (PW9) cane there
and he (PW9) took the victim to the
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hospital. This wtness, thereafter, as per
his original route went to his sister's
place. He thereafter learnt that the victim
has died. In the cross-exam nation, he
stated that he was neither afraid nor was
unconfortable when the incident took place.
By evidence of this wtness, whose conduct
| ndependently is unnatural, prosecution has
sought to project brother of the victimPW9
to be an eye witness and a person who had
taken the victimto the hospital with nore
than forty stab wounds and in profusely
bl eeding condition, wthout the clothes of
that wi tness being stained with bl ood. Thus,
PW9 whose presence at the place of
occurrence itself is held to be doubtful as
di scussed hereabove, further nmakes the
evi dence of this witness (PW12) to be nore
vul ner abl e, whi ch even ot herw se IS

unbel i evabl e and shaky.

16. I n above circunstances, in our view, it
woul d not be safe to base conviction on the
evi dence of these four wtnesses, which is
projected to be the direct evidence. It is

not that in absence of any direct evidence,
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convi ction can not be upheld at all. Even in
case of circunstantial evidence if the chain
is conpleted, conviction can be nmaintai ned.
Therefore, after rejecting the evidence of
W tnesses who are projected to be eye
W t nesses, we have al so exam ned the record
fromthe angle as to whether circunstanti al
evidences are sufficient to maintain this
conviction. In this regard, the follow ng

aspects are taken into consideration.

17. The Ser ol ogi cal r eport S one
ci rcunst ance agai nst the appellants. By this
evidence it is sought to be projected that
the clothes which were recovered from the
person of the accused at the tine of their
arrest were stained with bl ood which matched
with that of the deceased. From record we
find that all the five accused were shown
arrested on 10.07.2003. The panchnama in
this regard (Exh.49) is stated to have been
drawn between 5.00 p.m To 6.00 p.m The
offence is of 22.06.2003. W are unable to
accept the theory of the prosecution that
after about 20 days from the date of

offence, all the five accused, together, in
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bl ood stained clothes, volunteered to invite
arrest for the commssion of this offence
and thenselves appeared before Kapodra
police station. Thus, the nmanner and nethod
of arrest of accused, originally
uni dentified accused, and recovery of bl ood
stained clothes, in our view are the
ci rcunst ances whi ch does not I nspire
confidence of this Court. Simlarly, sane
taint would apply to discovery of weapons
which even otherwise clained to have been
recovered from a place where other persons
could also had an approach. Further, there
is also discrepancy with regard to the
sticks recovered and those alleged to have

been used Iin the comm ssi on of offence.

18. The Identification Parade of accused is
al so a factor against which nmuch grievance
is nmade by the Ilearned counsel for the
appel | ant s. Prosecuti on W t ness Gopal
Tal avi ya (Exh. 89) and Pi ntubhai (Exh.84) who
were projected to be eye-w tnesses were not
kept present at the tinme of TI Parade.
Further, there is no material on record that

on what basis A2 to A5 were arrested and put
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to identification parade. This is relevant
because what was stated in the police
Vardhi was unidentified persons and even if
the conplaint is accepted on its face val ue,
whi ch we have not, then also it was only Al
whose presence was known on the date of
occurrence. Further, description regarding
hei ght, weight also has discrepancies. From
t he evidence of Dahyabhai Valjibhai (PW S8,
Exh. 74), the Executive Magistrate, in whose
presence, the Tl parade was conducted, it
has conme on record that the chanber, in
whi ch the Tl Parade was conducted, is of the
size of 12 X 14 ft. In the said chanber,
total thirty persons are clained to have
been paraded. The possibility of the panchas
havi ng seen the accused before hand is al so
not ruled out by the evidence of this
wtness. In the totality, we find that, the
grievance of the appellants with regard to
conducting identification parade not in
accordance with |aw, also has substanti al
f orce.

19. During the course of trial, evidence of

Dr. Shail esh Jhaveri PW7 has cone on record
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at Ex. 70. The postnortem report is on
record at Ex. 72. From these docunents, it
has cone on record that the victim had
sustained 44 injuries which were either stab
injury or incised wound. The cause of death
was stated to have shock as a result of
henorrhage due to nultiple injuries over the
body. The doctor also opined that the
injuries were possible by the swrd and
knives which were clained to have been
recovered from the accused. There is no
di spute with regard to the fact that the
deceased had died homcidal death and
therefore this evidence is not discussed
further. In our view this evidence does not
change the case either in favour or against
t he prosecution, because npbot question is as
to whether, there is sufficient or any,
| egal |y acceptable evidence to connect the
appellants or any of them with the

comm ssion of this offence.

20. Police |nspector Gopal bhai Bababhai
Darji PW15, is examned at Exh. 95. He, in
his deposition, has deposed that on
22.6.2003 while he was working at Kapodra
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Police Station as Police Inspector, he cane
to know that sone scuffle had taken place
near Ekta Shopping Centre, and a person who
was badly wounded was taken to Guvil

Hospital. On hearing this, he went to G vi

Hospital and found that victim Bharat was
attacked by A-1 and three to four other
persons. Doctor had declared the victim
dead. The brother of the victim naned
Ghanshyam gave conplaint to him personally,
whi ch he sent to Kapodra Police Station for
regi stering the offence. He had infornmed his
superi or of ficers on t el ephone. The
conpl ai nt was registered as CR No. |-
181/ 2003 at Kapodra Police Station and the
said offence cane to him for investigation,
and he took over the investigation. He had
recorded the statenents of the persons of
nearby place of occurrence. He sent his
subordinate to find out A1 at the place
wher e A1 coul d be. On further
| nvestigation, he got information that over
and above A-1, his nephew Mukesh Arjan and
their conpanion Darbar, friend Raju Pratap
Vala and Sanjay Choti, are involved in the

of fence. He had sent his official to trace
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the accused. As per his evidence, on
10.7.2003, all the five accused surrendered
before the police at Kapodra Police Station
in the bl ood stai ned clothes, which they had
put on at the tinme of offence and they also
voluntarily showed weapons which were used
in the comm ssion of offence. Sanjay Choti
told the 1.0 that he had used the rickshaw
of his friend Ghanshyamin the comm ssion of
of fence which was left at Kuna Kunbhariya
Road ar ea. In the Cross-exam nati on,
however, this wi tness has not been able to
wi thstand the suggestions nade by the
def ence about the discrepancy in the tinme of
recording the FIR Further on the conjoint
reading of the evidence of Pl and PSO the
evidence of PI fromthe very root as to how
Pl canme to know about the occurrence, gets
falsified and this is coupled with the fact
t hat, as held in the earlier part of this
judgnent, this wtness has ante-tined the
registration of offence. Further his claim
that after about 20 days of occurrence, the
accused, all accused, togather, surrendered
before the police at Kapodra Police Station

in the blood stained clothes, nmnakes the
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evi dence of this wtness unbeli evabl e.

21. On considering the totality of the
ci rcunstances and after having discussed all
the material evidences as above, in our
judgnent, a picture energes where the very
i nception of recording of offence is ante-
timed which shows that the investigation was
neither fair nor unbiased, there is no
di rect evidence since we have held that the
W tnesses who were projected to be eye-
W tnesses were either not eye-witness at
all, or their evidence does not inspire
confidence or it nore supports the case of
the defence than that of prosecution. Wth
these findings, the case does not remain to
be that of direct evidence but stands scal ed
down to that of «circunstantial evidence.
Keeping in view the totality of the facts
and evidence on record and the tests to be
applied in the ~case of circunstanti al
evidence, in the present case we find that,
the circunstances are neither cogent from
which the inference of guilt can be drawn,
nor do they point towards the guilt of the

accused, and these «circunstances, t aken
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cunul atively, does not form a chain so
conplete that there is no escape from the
conclusion that within all human probability
the crine was commtted by the accused and
none else. We further find that the evidence
on record is not only, not conplete but is
capable of explanation of the hypothesis

other than that of the guilt of the accused.

22. For the reasons recorded above, we
arrive at the judgment and pass order as

under:

1.The appellants have successfully
demonstrated before this court that
there 1is sufficient material on record
which creates doubt about the
involvement of the appellants 1in the
commission of offence and therefore it
would be unsafe to uphold the
conviction recorded by the trial Court.
2.The conviction recorded and sentence
awarded Dby the learned Additional
Sessions Judge, 6™ Fast Track Court,
Surat in Sessions Case No. 93/2004 by
the judgment and order dated 31.3.2006
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1s set aside. All the five accused, the
appellants are acquitted of the charge
framed against them by the trial Court.

3.0riginal accused no. 1, 2 and 3, who
are at present in custody, they, i.e.,
(1) Dinesh Sangram Khatana, (2) Anak
Chaprajbhai Udak and (3) Raju
Pratapbhai Vala, Dbe set at 1liberty
forthwith, 1f not required for any
other lawful purpose.

4.Bail bond of Original Accused no. 4
Mukesh Arjan Rabari, who 1s on bail,
stands discharged.

5.0riginal Accused no. 5 -Sanjay @ Choti
Pundalik Kher 1s reported absconding.
It would be open to the State
authorities to initiate appropriate
proceedings agalnst him, 1n accordance
with law, for his abscondence. Bail
bond given by him before he absconded,
also stands discharged, subject to
aforesaid liberty to the authorities.

6.Fine if paid, shall be refunded to the

concerned appellant.
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[A.L. DAVE, J.]

[PARESH UPADHYAY, J.]

mandora/
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