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IN THE H GH COURT OF GUIARAT AT AHVEDABAD

O J. APPEAL No. 22 of 2012

In
COVPANY APPLI CATI ON No. 503 of 2011
In
COVPANY PETI TION No. 100 of 1997
Wth

ClVIL APPLI CATION No. 90 of 2012
For Approval and Signature:
HONOURABLE MR JUSTI CE P. B. MAJMUDAR

HONOURABLE MR JUSTI CE MOHI NDER PAL

Whet her Reporters of Local Papers nay be all owed
to see the judgnment ?

2 To be referred to the Reporter or not ?

VWhet her their Lordships wish to see the fair copy
of the judgment ?

Whet her this case involves a substantial question
of law as to the interpretation of the
constitution of India, 1950 or any order nade

t her eunder ?

5V\hether it isto be circulated to the civil judge
2
KOTAK MAHI NDRA BANK LTD - Appel | ant (s)
Ver sus
CFFICI AL LI QU DATOR OF M'S GUJARAT B D LUGGAGE LTD & 4 -
Qoponent ('s)

Appear ance :

MR NAVI N K PAHWAfor Appellant(s) : 1,
RULE NOT RECD BACK for Opponent(s) : 1,
M5 AMEE YAJNI K for Opponent(s) : 1,
RULE SERVED for QOpponent(s) : 2 - 3.
MR BH BHAGAT for Opponent(s) : 3,

RULE UNSERVED for Opponent(s) : 4,

MR TR M SHRA for Opponent(s) : 5,

CORAM : HONOURABLE MR JUSTI CE P. B. VAJMUDAR

and
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HONOURABLE MR JUSTI CE MOH NDER PAL

Date : 31/07/2012
ORAL JUDGVENT
(Per : HONOURABLE MR JUSTI CE P. B. MAJMJUDAR)

1. Leave to del et e RESPONDENT NO. 4.

2. This appeal was admtted by the earlier
Di vision Bench of this Court, by an order dated
26.03.2012. By an order dated 26.06.2012, the
appeal was fixed for final hearing on 09.07.2012.

3. Today, the matter is place before us for
hear i ng.
4. By way of this appeal, the appellant has

chal l enged the order passed by the |earned Single
Judge, dated 23.12.2011, below note for Speaking
to Mnutes filed by the present appellant. The
appel lant, herein, was the original respondent
No.4 in Conpany Application No.503 of 2011.
Af oresaid conpany application was filed by |FC
Limted, who is respondent No.2, herein. The
| earned Single Judge, by the inpugned order dated
23.12. 2011, gave certain directions as to how the
O ficial Liquidator should distribute the anount.
The learned Single Judge also found that the
di sbursenent, as ordered, is prelimnary and the
same shall be subject to the final report of the

Charted Accountant and the financial institution
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shall file the usual undertaking wth the office
of the Oficial Liquidator. Subsequently, the
present appellant, who was respondent No.4 in the
af oresaid conpany application, submtted a note
for speaking to mnutes for necessary correction
in the order. The learned Single Judge passed a
detailed order, while disposing of the said note
for speaking to mnutes on 23.12.2011, and issued
further directions in furtherance of the original
order dated 23.11.2011. Being aggrieved thereby,

t he appellant has preferred the present appeal.

5. On behalf of the appellant, |earned
Counsel, M. Pahwa, submtted that by passing the
| mpugned order, below the note for speaking to
mnutes filed by the appellant, the |earned
Single Judge has virtually nodified the original
order, as if, the Ilearned Single Judge was
deciding a review application or an application
for nodification/clarification of the original
order. It is also submtted that the order of the
| earned Single Judge below the note for speaking
to mnutes is, therefore, beyond the powers of

this Court of deciding such a note.

6. W have also heard M. Yajnik, |earned
Counsel for respondent No.1 and M. Bhagat,
| earned Counsel for respondent Nos. 2 and 3. It
Is argued by them that such a |engthy order, by

which the original order is nodified to a great
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extent, could not have been passed by the |earned
Single Judge below the note for speaking to
m nutes, which virtually amunts to nodification

the original order.

7. We have heard |earned Counsel for the
parties at length and we have also gone through
the order of the learned Single Judge passed
below the note for speaking to mnutes. It is
required to be noted that once, a judgnent/order
I s pronounced and if, any party to the sane wants
any rectification of any typographi cal or
clerical m stake regarding date or nunber, such a
party may apply to the concerned Court for
correcting such an error in the judgnent/order.
After dictating a judgnent/order, if any, m stake
on factual aspect has crept in while transcribing
the sane, sane can be corrected by way of filing
a note for speaking to mnutes, by either-side.
If argunent of either side is mssed in the
order, then also, on such a note, the concerned
Court can add such argunment in the original order
to give conplete effect to it. However, a note
for speaking to mnutes cannot be considered at
par wwth a review application or in a given case
W th an application for
clarification/nodification of an order. A note
for speaking to mnutes can never be considered
to be an application of such a nature. Such a

note is, therefore, not even given any nunber by
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the Registry. A note for speaking to mnutes is,

required to be entertained only for the limted
pur pose of correcting a typographical error or an
error through oversight, which nmay have crept in
whil e transcri bing the sane. The present note for
speaking to mnutes was filed only for the
limted purpose of drawng the attention of the
Court to a particular mstake and the scope of
deciding such a note was, therefore, extrenely
limted. Surely, while deciding such a note,
there is no scope for nodifying the original

order or to give further direction in connection
wth the earlier order and as such the origina

foundation of the order cannot be changed by
passing a subsequent order below note for

speaking to m nutes.

In the instant case, while passing the
| mpugned order, the l|earned Single Judge has
given further directions, and thereby, has
virtually nodified the original order. Such a
course was not open to the |earned Single Judge,
while deciding a note for speaking to mnutes.
When a note for speaking to mnutes is filed, it
Is not required to be argued, as if the Court is
deciding the main issue and no judgnent is
required to be given below such a note. Si nce,
the learned Single Judge has travel ed beyond his
jurisdiction in regard to the scope of deciding a

note for speaking to mnutes, we have no option
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but to set aside the inpugned order. It is
noteworthy that while admtting the present
appeal, the earlier division bench of this Court
stayed the inpugned order, observing that the
directions given by the |learned Single Judge in
t he i npugned order are contrary to the provisions
of Secti on-529( A and Secti on-530 of t he
Conpani es Act, 1956. As stated above, while
deciding a note for speaking to mnutes, there is
no scope of giving any further direction in the

matter.

8. In view of what is stated herein above,
the appeal is ALLOMNED and the inpugned order
dated 23.12.2011 is QUJASHED and set aside. The
original order of the learned Single Judge, dated
23.11. 2011, shall continue to OPERATE. Appeal is
DI SPOSED OF, accordingly.

Since, appeal 1is disposed of, civil

application shall not survive and it also stands
DI SPOSED OF, accordingly. No order as to costs.

(P.B. MAJMUDAR, J.)

( MOHI NDER PAL, J.)

Unesh/



