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IN THE H GH COURT OF GUIARAT AT AHVEDABAD

SPECI AL C VIL APPLI CATI ON No. 14181 of 2011
For Approval and Signature:

HONOURABLE MR JUSTI CE K. M THAKER

Whet her Reporters of Local Papers nmay be all owed
to see the judgnment ?

2 To be referred to the Reporter or not ?

Whet her their Lordships wish to see the fair copy
of the judgrment ?

Whet her this case involves a substantial question
of law as to the interpretation of t he
constitution of India, 1950 or any order nmade
t her eunder ?

VWether it is to be circulated to the civil
j udge?

HARI BHAI RAMII BHAI M STRY ( PARVAR) - Petitioner(s)
Ver sus
JO NT CONTROLLER OF EXPLOSI VESWEST C RCLE & 2 -
Respondent ('s)

Appear ance

MR JI GAR G GADHAVI for Petitioner(s) : 1,
MR PS CHAMPANERI for Respondent(s) : 1 - 3.
MR YV VAGHELA for Respondent(s) : 1 - 3.

CORAM : HONOURABLE MR. JUSTI CE K. M THAKER

Date : 29/06/2012
ORAL JUDGVENT

1. The petitioner has taken out present petition

for below nentioned relief:

“9(A) That the Honourable Court may be pleased to
issue wit of mandamus, and/or any other
writ, order or direction quashing and setting
aside the order passed by the respondent
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authority dated 28/07/2011 and 08/08/2011
suspending the Ilicense of +the petitioner
(ANNEXURE-B (Col l'y))."

2. The facts involved in and giving rise to
present petition are that according to the petitioner,

respondents No.1l and 2 being the licensing authority
conpetent to issue licence under the Explosives Act,

1884 ('the Act' for short) and the Rules nade
thereunder, 1i.e. the Explosives Rules, 2008 ('the
Rul es' for short), had issued licence to the
petitioner for holding, storing and use of expl osives,

I n accordance with provisions under the Act and the
Rul es. The petitioner has also clained that the
authorities have been renewing the licence from tine
to tine. The petitioner has further clained that in
June 2011, the petitioner, in routine nmanner,

submtted application dated 9.6.2011, requesting the
authorities to renew the I|icence. It is clainmed by
the petitioner that instead of renewing the licence,

respondent authorities inforned the petitioner vide
communi cation dated 28.7.2011 that the Ilicence is
suspended. The petitioner has alleged that the
respondent authorities suspended the |icence wthout

i ssuing show cause notice and wthout giving any
hearing to the petitioner. It is further clainmed by
the petitioner that subsequently, the petitioner

received a comunication dated 8.8.2011 from the
office of the respondent informng the petitioner that

the licence has been suspended wth effect from
28.7.2011. The authority also asked the petitioner to
show cause as to why the licence should not be
cancel led. The petitioner has averred that as per the
said comunication dated 8.8.2011, I|icence has been
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suspended on the ground that a Crimnal Conplaint (CR
No. | - 3223/ 2009 dated 1.12.2009) is registered at |Idar
Police Station. In that context, the petitioner has
clained that the said conplaint does not contain any
reference of, or allegation against, the petitioner
and the petitioner is not inpleaded as accused or one
of the accused persons in the said conplaint and that,
therefore, there is no basis or justification to
suspend petitioner's |licence even on the basis of the
said conpl aint. Aggrieved by the said action of the
respondents of suspending petitioner's licence wth
effect from 28.7.2011, the petitioner has taken out
present petition.

3. M. Gadhvi, |earned advocate has appeared for
the petitioner. He reiterated the factual background,
which is stated in the petition. In light of the said
facts, | earned advocate for the ©petitioner has
contended that the inpugned action of the respondent
is ex-facie, arbitrary, unjust and contrary to the
provisions under the Act and the Rul es. He also
submtted that the inpugned action is in violation of
principles of natural justice. He further submtted
t hat the petitioner requires certain type of
expl osives, for which the licence has been issued, for
the purpose of busi ness activities and that,
therefore, the inpugned action of the respondents
deserves to be set aside. He also submtted that
because of the illegal and arbitrary action of the
respondents, the petitioner is suffering |oss.

3.1 The |earned Assistant Solicitor Ceneral and
| earned AGP have opposed the petition contending,
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inter-alia, that the action of the respondent
authorities 1is just, | egal and proper and in
consonance wth relevant and applicable provisions
under the Act and the Rul es. Learned counsel appearing
for the respondents have submtted that though | earned
counsel for the petitioner is partly justified in his
subm ssion that his nane is not nentioned in the
conplaint |odged at Idar Police Station. According to
the respondent's submssions, the petitioner is,
however, not justified in suppressing the other
rel evant and material factual aspect. Learned counsel
appearing for the respondents, while elaborating the
said submssion, <clarified that the said conplaint at
|dar Police Station is filed against the petitioner's
son and that the petitioner's son is one of the
partners in the firm which carries on its business
activities using the explosives for which licence was
I ssued (and is now suspended). Learned counsel for the
respondents have also submtted that now charge-sheet
has been filed in the said case and the petitioner's

son i s one of the accused.

4. In background of the aforesaid rival
subm ssions, the grievance of the petitioner 1is
required to be consi dered.

5. So as to appreciate the grievance of the
petitioner, it is necessary to take into account the
order dated 28.7.2011 passed by respondent No.1. The
sai d order reads thus:
“No: E/ WI/ GJ/ 22/ 90( E14802)
Dat ed: 28/07/2011

ORDER
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In exercise of the powers conferred under
Section 6E (3) of the Explosive Act, 1884, read
with Rule 118 of the Explosives Rules, 2008
Li cence No. E/ WC/ GJ/22/90)E14802) granted in Form
LE-3 under Explosives Rules, 2008 to SHR HARI BHAI
RAMII BHAI M STRY PARMAR, JAI HARI NVAS, P.O-

KHEDBRAHVA, Dl S- SABARKANTHA, Distt., St at e.
Pi ncode- FOR POSSESSI ON FOR Use of Explosives from
their Expl osi ves magazi ne si t uat ed at . 6,

KHEDBRAHMA, SABARKANTHA, CQujarat is suspended wth
i nmedi ate effect.

SHRI HARIBHAI RAMJIBHAI M STRY PARMAR s
directed to surrender their Oiginal copy of above
licence in the office of The Dy. Chief Controller
of Explosives, Vadodara imediately as required
under Section 6E (9) of the Explosive Act, 1884."

5.1 The said order gives out that it has been
passed in exercise of powers conferred under Section
6E(3) of the Act read with Rule 118 of the Rules.

5.2 Therefore, it would be appropriate to take
I nto account the said provisions, i.e. Section 6E(3)
of the Explosives Act, 1884 and Rule 118 of the
Expl osi ves Rul es, 2008, which read thus:

“B6E(3). The licensing authority may, by order in
witing, suspend a licence for such period as it
thinks fit or revoke a licence, -

(a) if the licensing authority is satisfied that
the holder of the licence is prohibited by
this Act or by any other law for the tine
being in force to manufacture, possess, sell,
transport, inport or export any explosive, or
is of unsound mnd, or is for any reason unfit
for a licence under this Act; or

(b) if the licensing authority deens it necessary
for the security of the public peace or for
public safety to suspend or revoke the
licence; or

(c) if the licnce was obtained by the suppression
of material information or on the basis of
wong information provided by the holder of
the licence or any other person on his behalf
at the time of applying for the licence; or

(d) if any of the conditions of the licence has
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been contravened; or

(e) if the holder of the licence has failed to
comply with a notice under sub-section (1)
requiring himto deliver-up the |licence.

(4) The licensing authority may also revoke a
Iicence on the application of the hol der thereof.

(5) Where the licensing authority makes an order

varying the conditions of a I|icence under sub-
section (1) or an order suspending or revoking a
|icence under sub-section (3), it shall record in

witing the reasons therefor and furnish to the
hol der of the licence on demand a brief statenent
of the same wunless in any case the |icensing
authority is of the opinion that it will not be in
the public interest to furnish such statenent.

(6) A court convicting the holder of a licence of
any offence wunder this Act or the rules nmde
t hereunder may al so suspend or revoke a |icence:

Provided that if the conviction is set aside
on appeal or ot herw se, the suspension or
revocation shall becone void.

(7) An order of suspension or revocation under
sub-section (6) may also be nmmde by an appellate
court or by the High Court when exercising its
powers of revision.

(8) The Central Governnent may, by order in the
O ficial Gazette, suspend or revoke, or direct any
licensing authority to suspend or revoke, all or
any licences granted under this Act throughout
India or any part tehreof.

(9) On the suspension or revocation of a licence
under this section the holder thereof shall without
delay surrender the licence to the authority by
whom it has been suspended or revoked or to such
other authority as may be specified in this behalf
in the order of suspension or revocation.

The licensing authority may (i) vary the
conditions of a licence, (ii) suspend a licence,
(iii) revoke a licence.

An order of suspension or revocation of a
Iicence can also be made (i) by a Convicting court,
(ii) by an Appellate Court; (iii) by a H gh Court
when exercising its powers of revision, (iv) by
the Central Governnent.

118. Suspension and revocation or cancellation of
licence. —
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(1) Every licence granted under these rules shall -
(1) stand cancelled, if —

(a) the Ilicensee has ceased to have any
right for the | awful possession over the
| i censed prenises;

(b) the licensee is convicted and sentenced
under any criminal offences or ordered
to execute under Chapter WVIII of the
Code of Crimnal Procedure, 1973 (2 of
1974), a bond for keepi ng peace for good
behavi our.

(I'l')y stand cancelled, if no-objection certificate
is cancelled by the authority issuing the
same or District Mugistrate or the State
Government in accordance with rule 115.

(I'l'l1) be liable to be suspended or cancelled by an

order of the licensing authority for any
contravention of the Act or these rules or of
any condition contained in such licence, or

by order of the Central Governnment, if it is
satisfied that there are sufficient grounds
for doing so:

Provided that before suspending or
cancelling a licence wunder this rule, the
holder of +the |licence shall be given an
opportunity of being heard.

(2) The suspension or cancellation shall take
effect fromthe date specified therein

(3) An order of suspension or revocation of a
licence shall be deened to have been served if sent
by post to the address of the licensee entered in
the licence.

(4) The suspension of a licence shall not debar
the holder of the licence from applying for the
renewal .

(5) Not wi t hst andi ng anyt hing contained in sub-rule
(1), an opportunity of being heard may not be given
to the holder of the licence before his licence is
suspended or cancelled in cases —

(i) where the licence is suspended by a |icensing
authority as an interim neasure for violation
of any of the provisions of the Act or these
rules or of any conditions contained in such
licence and in his opinion such violation is
likely to cause imminent danger to the
public:

Provided that where a licence is so
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suspended, the licensing authority shall give
the holder of the licence an opportunity of
bei ng heard before the order of suspension is
confirmed; or

(ii) where the licence is suspended or cancelled by
the Central CGovernnent, if that Governnent
considers that in the public interest or in
the interest of the security of the State,
such opportunity should not be given.

(6) A licensing aut hority or t he Centr al
Gover nnent suspending or cancelling a licence shall

record its reason for so doing in witing.”

5.3 At this stage, it is necessary to recall that
besi des t he aforesai d or der dat ed 28.7.2011
respondent No.2 also issued another Notice dated
28.7.2011/8.8.2011 (which is a show cause notice)

whereby the petitioner is asked to show cause, within

21 days, as to why the Ilicence should not be
cancel | ed.
5.4 In order to consider the submssions by

| earned counsel for the petitioner, particularly the
subm ssion on the ground that the inpugned action is
in violation of principle of natural justice, it is
necessary to take into account the said show cause
noti ce dated 28.7.2011/8.8.2011. The relevant part of

the notice reads thus:

“Sir,
Ref erence No N dated 28/06/2011.

The following violations were observed by an
officer during the inspection of the site of the
subj ect |icence on 21/06/2011.

Ref erence of Supdt of Police vide Ir no. SOF 288/09
dated 18/12/2009 as a case has been registered
against the licensee vide CR no. 113223/09 of P.S.
Idar. The sane has been comruni cated by DyCCE Menp
dated 19/01/2010. Show cause was issued to
licensee vide letter dated 03/02/2010. The
licensee without submitting reply to this office




SCA/ 14181/ 2011 9/12 JUDGVENT

show cause notice has subnmitted renewal application
to DyCCE Baroda who <called for this office
directions vide neno dated 21/06/2011.

In view of the above the subject licence granted to
you is suspended as per the provisions of Section
6(E) of Explosives Act, 1884 and Rule 118 of
Expl osives Rules, 2008, with imediate effect. An
order suspending the licence is enclosed herewith.

Pl ease show cause within 21 days from the date of
this letter as to why the subject licenses should
not be cancel | ed.

Pl ease conply the order and follow the procedure
under Rule 119 of the Explosives Rules, 2008
regarding the disposal of the explosives in your
possessi on.

Please follow the procedure under Rule 121 for
appeal .

Receipt of this letter nmay pl ease be acknow edged.”

5.5 It transpires from perusal of the said Notice
that the petitioner is asked to show cause as to why

| i cence shoul d not be cancell ed.

5.6 Meaning thereby, the inmpugned action of
suspending the licence is only an interlocutory /

I nteri m neasur e.

5.7 The said interlocutory / interim neasure
appears to have been taken by the authorities so as to
arrest possibility of msuse of the explosives and/or
abuse of the |icence.

5.8 From plain reading of the provision, it
becones clear that the |egislature has conferred power
on the authority to pass appropriate order and
direction and take necessary actions, I ncl udi ng
interim neasures so as to avoid or to arrest or to
regul ate m suse or abuse of licence. Having regard to

the sensitive nature of the itens for which |icence



SCA/ 14181/ 2011 10/ 12 JUDGVENT
are issued under the Act and the potential danger to
public at large, the legislature has considered it
appropriate and necessary to confer power on the
authority to take interim neasure wthout giving
opportunity of hearing. Such power is expressly
conferred under Rule 118(5)(i).

5.9 Learned counsel for the petitioner has not
di sputed, or rather conceded, the fact that his son is
a partner in the firm and his son is one of the
accused persons in the conplaint |odged at |dar Police
Station (with reference to which now the charge-sheet
is also filed) and the said charge-sheet is filed in
connection with the alleged offence punishable under
Sections 5 and 9(b)(1) of the Explosives Act, 1884 and
Rul es 115, 116 and 162 of the Expl osives Rul es, 2008.

5.10 On per usal of t he notice dat ed
28.7.2011/8.8.2011, it transpires that prior to the
said notice dated 28.7.2011/8.8.2011 and also prior to
the inpugned order dated 28.7.2011, a notice dated
3.2.2010 was issued calling upon the petitioner to
show cause, however, the petitioner ignored said
Notice and did not give any reply to the said notice
and instead he nmde application for renewal of

| i cence.

5.11 In view of the said fact (viz. that earlier a
show cause notice dated 3.2.2011 was issued however
the petitioner neglected the Notice dated 3.2.2010 and
did not respond to the sai d notice), t he
noti ce/ comuni cati on dated 28.7.2011/8.8.2011 cane to
be issued calling for petitioner's explanation as to
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why the licence should not be cancelled and that,
therefore, the grievance of the petitioner that any
notice or any opportunity before passing the order
(suspending the Ilicence as interlocutory neasure)
dated 28.7.2011 has not been given, is not justified
and is contrary to facts. The petitioner cannot take
and cannot be permtted to take, advantage of his own
faul t. After having ignored earlier/previous notice
dated 3.2.2010, the petitioner cannot claim and
cannot be heard to claim that any prior notice was

not given.

5.12 Besides this, the above-quoted provisions,
| .e. Section 6E(3) and Rule 118, confer powers on the
authority to suspend the Ilicence as an interim
nmeasure. Sub-Rule (5) of Rule 118 expressly provides
that opportunity of hearing may not be given if a

| i cence i s suspended as an interi mneasure.

5.13 In present case, it is clear that |icence has
been suspended as an interim neasure and that too on
account of petitioner's conduct, i.e. ignoring the
Notice dated 3.2.2010 and not replying the said

noti ce.

5.14 Therefore, petitioner's grievance that the
action of the respondent authority is contrary to the
provi sions under the Act and the Rules, IS

m sconcei ved and unsust ai nabl e.

5.15 Though on earlier occasion, the petitioner
was asked, vide Notice dated 3.2.2010 to show cause,

it Is the petitioner who chose not to reply notice
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dated 3. 2.2010.

5.16 Therefore, now, when, as an interim nmeasure,
the licence is suspended pending the proceedings for
cancel | ation of licnce, pur suant to t he
noti ce/ communi cation dated 28.7.2011/8.8.2011, the
petitioner has rushed with this petition w thout even
giving reply to the Notice dated 8.8.2011 and that,
therefore, there is no justification in petitioner's

gri evance.

6. Besides this, the petition is preferred at an
interlocutory stage, i.e. at show cause notice stage
and that too wthout giving reply to the said
not i ce/ conmmuni cati on dat ed 28.7.2011/ 8. 8. 2011.
Therefore also, the petition does not deserve to be
ent ert ai ned.

7. In view of the foregoing discussion and
reason, the petition does not deserve to Dbe

entertai ned and accordingly, it is rejected.

(K.M Thaker, J.)

Bhar at *



