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IN THE H GH COURT OF GUARAT AT AHVEDABAD
SPECI AL CIVIL APPLI CATI ON No. 13651 of 2012

For Approval and Signature:

HONOURABLE MR JUSTI CE A.J. DESAl

Whet her Reporters of Local Papers may be all owed
to see the judgment ?

2 To be referred to the Reporter or not ?

Whet her their Lordships wish to see the fair copy
of the judgment ?

Whet her this case involves a substantial question
of law as to the interpretation of the
constitution of India, 1950 or any order nade

t her eunder ?

Whet her it is to be circulated to the civil judge

KAMLESH @ Rl NKU MULCHAND SI KERWAR - Petitioner(s)
Ver sus
COW SSI ONER OF PCOLI CE AHVEDABAD CI TY & 2 - Respondent (s)

Appear ance :

MR SANJAY PRAJAPATI for Petitioner(s) : 1,
RULE SERVED BY DS for Respondent(s) : 1 - 2.
MR. DHARMESH C. GURJAR, AGP for Respondent(s) : 3,

CORAM : HONOURABLE MR JUSTI CE A.J. DESA

Date : 30/10/ 2012

ORAL JUDGVENT

1. By filing present petition under Article 226 of
the Constitution of India, the detenue has prayed to
guash and set aside the order of detention dated
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29. 08. 2012 passed agai nst the detenu by the respondent
No. 1-Comm ssioner of Police, Ahnedabad GCty, in
exerci se of power under sub-section (2) of Section 3
of the Qujarat Prevention of Anti Social Activities
Act, 1985 (for short *“PASA Act”). The detenu is
branded as *“dangerous person”.

2. Heard |earned Advocate, M. Sanjay Prajapati for
the petitioner and |earned AGP, M.Dharnesh C Curjar
for the State.

3. The detenu cane to be detained as “dangerous
person” on his involvenment in three offences being
CR No. 11-3255/2012 for the offences puni shabl e under
Sections 323,294-B, 427, 114 of the IPC and CR No. |-
413/ 2012 for the offences punishable under Sections
324,323, 294-B, 427, 114 and 135(1) of the GCujarat

Police Act registered with Naroda Police Station.

4. It has been submtted by the |earned Counsel for
the petitioner that the allegations nade against the
detenu are not correct; that the material collected by
the detaining authority and looking to the statenent
recorded by the detaining authority, it cannot be said
that the alleged activities of the petitioner would

fall within the purview of “dangerous person”

5. | have gone through the grounds of detention and
considered the argunments advanced by the |earned
Counsel for the petitioner as well as the |earned
A G P
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6. The Court is of the opinion that there is nuch
substance in the argunents advanced by | earned Counsel
for the petitioner. The detaining authority has
pl aced reliance on the aforesaid registered offences
and statenents of wtnesses. After recording the
subj ective satisfactions about the detenu being a
dangerous person and with a view to preventing him
fromacting in a manner prejudicial to the maintenance
of public order, the inpugned order of detention was
passed by the detaining Authority.

7. Except the general st at enent, there is no
material on record which shows that the detenue is
acting in such a manner which is dangerous to the
public order. There are nunber of decisions of this
Court as well as the Hon' ble Apex Court on the point
of relying on this point. In view of the ratio laid
down by the Hon'ble Suprene Court in the case of (i)
DI STRICT COLLECTOR, ANANTHAPUR Vv/s. V. L AXIVANAN,
reported in (2005) 3 SCC 663; (ii) AMANULLA KHAN
KUDEATALLA KHAN PATHAN v/s. STATE OF GUJARAT,
reported in AIR 1999 SC 2197; and (iii) MJSTAKM YA
JABBARM YA SHAIKH v/s. MM MEHTA, reported in (1995)
3 SCC 237 the Court is of the opinion that the
activities of the detenu cannot be said to be
dangerous to the maintenance of pubic order. In the
case of ASHOKBHAI JIVRA] @ JIVABHAI SCLANKI v/s.
POLI CE COW SSI ONER, Surat, reported in 2001 (1) G.H
393, having considered the decision of the Hon'ble
Apex Court in the case of Ram Manohar Lohia v/s.
State of Bihar, reported in AIR 1966 SC 740, this
Court held that the cases wherein the detention order
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are passed on the basis of the statenents of such
witness fall under the nmaintenance of “law and order”

and not “public Oder”.

8. Applying the ratio of the above decisions, it is
clear that before passing an order of detention, the
detaining authority nust come to a definite findings
that there is threat to the 'public order’' and it is
very clear that the present case would not fall wthin
the category of threat to a public order. In that view
of the matter, when the order of detention has been
passed by the detaining authority wthout having
adequat e grounds for passing the said order, cannot be
sustained and, therefore, it deserves to be quashed

and set asi de.

9. The petition is allowed. The i npugned order of
detention dated 29.08.2012 passed by respondent No.1
i s quashed and set aside. The detenu is ordered to be
set at liberty forthwith if he is not required in
connection wth any other case. Rule is nade absolute
accordingly. Drect service is permtted.

(A.J.DESAL J.)

ASHI SH N.



