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Date : 28/09/2012
CAV COVMON JUDGVENT

1. Rule. M. T.R Mshra, |learned advocate waives
service of notice of Rule for respondent No.1, in each

petition.

2. These petitions have been filed under Articles
226 and 227 of the Constitution of India, praying for
the issuance of a wit of certiorari or any other wit
or direction, quashing and setting aside the inpugned
order dated 29-6-2012 passed by the Industrial Court,
Raj kot, below Exhs.66 and 34 in Reference (IT) No.25

of 2011, as also in Reference (IT) No.59 of 2011.

3. As identical issues of fact and law arise in
both these petitions, wth the consent of |earned
counsel for the respective parties, the petitions are
bei ng decided finally by a conmon order. For the sake
of convenience, the facts as obtaining in Speci al
Cvil Application No.9698 of 2012 shall be referred

to, which are as foll ows:

4. The brief facts of the case are that the
petitioner Conpany is engaged in manufacturing Soda

Ash, Salt and other chemcals in its Factory which
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I's situated at Mthapur. It is the case of the
petitioner that on account of automation undertaken in
the Packing Departnment from July 2009,it was no
| onger possible for the petitioner to provide
enpl oynent to tenporary worknen. The petitioner had

therefore, floated a Voluntary Retirenent Schene
(“VRS" for short) for such worknmen, on 15-2-2011.
Accordi ng to the petitioner, nost of the worknen
opted for VRS except about 32 worknen. The wor knen
filed a Reference being Reference (IT) No.25 of 2011
on 12-1-2011 for regularisation of their services,
which is still pending. It is nmentioned in the
petition that upon the application for interimrelief
filed by the worknen, the Industrial Tri bunal
(“Tribunal” for short) had passed an order dated 24-
11-201 directing the petitioner not to termnate the
services of the workmen concerned in the Reference

and those who did not opt for VRS. The petitioner
chall enged the order of the Tribunal by filing a
petition in the Hgh Court being Special G vi

Application No.2212 of 2012, which was disposed of by
order dated 3-5-2012, and no interference was nade
with the order passed by the Tribunal, which was

directed to decide the Reference expeditiously and on
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day-to-day basis. After the disposal of the said
petition, the respondent Union filed an application at
Exh. 66 for production of docunents. The petitioner
filed a reply opposing the application on the ground
that the docunents sought were irrelevant and the
entire exercise was in the nature of a roving and
fishing inquiry. By a common order dated 29-6-2012 the
Tribunal has allowed the application by directing the
petitioner to produce the docunents as nentioned in
the inpugned order. Aggrieved by the sane, the
petitioner has approached this Court by way of the

present petition.

5. M.K M Patel, learned Senior Advocate with M.
Varun K. Patel, |earned counsel for the petitioner has
submtted that the docunents sought by the respondent
Union are not relevant for the decision of the dispute
referred for adjudication. Mst of the docunents are
volum nous and it would take a great deal of tinme to
produce them It is further submtted that sonme of the
docunents relate to the Contractor and are not in the
possession of the petitioner. |In any case, t he
respondent Union has sought the docunents wth the

sol e purpose of making a roving and fishing inquiry,
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whi ch aspect has not been considered by the Tribuna

I N proper perspective.

6. M. T.R M shr a, | earned advocate for the
respondent Union, has raised a prelimnary objection
that the petition is directed against an interlocutory
order of the Tribunal and as per the principles of |aw
| aid down by the Suprene Court in Dena Bank Vs. D.V.
Kundadi a & another reported in 2011 |1l CLR 415, only
a final Amard can be challenged by a Wit Petition and

not an ad-interimorder.

6.1 Reliance has also been placed on behalf of the
respondent Union on a judgnent of this Court in
Asraf khan Ali khan Pathan Vs. Divisional Controller,
reported in 2009 | CLR 758 wherein this Court has
held, while rejecting the petition under Article 226
of the Constitution of India against an interim order,
that the petitioner therein would be at Iliberty to
raise all disputes permssible under |aw against the

final order.

6.2 Further, | earned advocate for the respondent

Union has relied upon an unreported judgnent of this
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Court in Special Guvil Application No.17966 of 2003
dated 09.07.2012, wherein this Court has declined to
interfere in a petition wherein a challenge was nade
to an interimorder, by observing that in the light of
the judgnent of the Suprenme Court in Dena Bank Vs.
D. V. Kundadia & another (Supra), parties would be at
| iberty to nmake their respective contentions before

t he Labour Court.

6.3 On nerits, it has been contended on behal f of
t he respondent Union that the docunents sought by the
respondent Union vide Exh.66 are relevant to the
decision of the pending Reference in view of the
aspect that tenporary worknmen have prayed for
regul arisation of their services in the context that
the petitioner has floated a Schene for voluntary
retirement only in order to conpel them to accept it
and reduce the strength of the workers. It s
submtted that the petitioner is slowy deploying
contract workers and termnating the services of the
enpl oyees with a view to achieving entire autonation
of its Packing Departnment. It is contended that the
VRS is forcefully thrust upon the worknen wth an

ulterior notive. The docunents sought to be produced
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by the respondent Union are of utnost necessity to
prove the case of the respondent worknen in this
regard. It is contended that the main intention of the
petitioner Conpany is to termnate the services of
per manent enpl oyees/tenporary enpl oyees and switch
over the entire production by deploying contract
| abourers and nore than 3000 persons are working as
contract |abourers in the Conpany even though the
Governnent of Q@jarat has issued a Notification
prohibiting such deploynent. It is further contended
t hat as per the information of the respondent Union,
no recruitment has taken place during the last five
years though a |l arge nunber of enployees have retired
or left and the Ilabour force has been considerably
reduced; therefore, the docunents that are sought to
be produced are essential for proving the case of the

respondent Union in the Reference.

6. 4 It is submtted t hat no fishing or roving
inquiry has been nmade and the docunents have
rel evance to the main prayer of regularisation of the

services of the worknen nade in the Reference.

6.5 It is further submtted by |earned advocate for
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t he respondent Union that the petition has been filed
in order to delay the proceedings of the References in
sone way or the other, in spite of the fact that the
petitioner is aware that the H gh Court has directed
the Tribunal to decide the References expeditiously,

and on day to day basis.

7. Replying to the prelimnary objection raised on
behalf of the respondent Union, it is submtted by
| ear ned Seni or Advocate for the petitioner that it is
the ratio of a judgnent that has to be culled out and
no word or sentence can be picked up at random The
whol e judgnment has to be read, and in the case of Dena
Bank Vs. D.V. Kundadia & another (supra) the facts do
not energe. It is further submtted that in such a
case, the pleadings would have to be gone into. It is
further contended that the judgnent of the Suprene
Court has to be viewed in the context of the order
that was inpugned before it and it cannot be taken to
mean that the Court should not interfere with any
interim order, even though it is wthout jurisdiction
and in excess of jurisdiction, which is required to be
corrected at the appropriate stage by issuance of a

wit of certiorari. It is further submtted that the



SCA/ 9698/ 2012 9/ 22 JUDGVENT

petitioner IS al so I nvoki ng t he supervi sory
jurisdiction of this Court, therefore, the legality of

the interlocutory order ought to be | ooked into.

8. It is further contended that Article 226 of the
Constitution of India, in itself, does not say that no
Wit can be issued against an interim order. Wen a
Court exercises Wit jurisdiction its powers are
pl enary, though there are certain self-inposed
restrictions. It cannot, therefore, be stated as a
general principle of wuniversal application that no
wit petition would lie against an interlocutory
order, even if it 1is grossly erroneous or wthout

jurisdiction.

9. In support of the above submssion, |[earned
Seni or Advocate for the petitioner has placed reliance
upon a judgnent in the case of |Islamc Acadeny of
Education and another Vs. State of Karnataka and
ot hers, reported in AR 2003 SC 3724, nor e
particularly, paragraphs 140 to 144 of the said
j udgnent wherein certain judgnents have been quoted on
the point of interpretation of judgnents of the Courts

in relation to Article 141 of the Constitution. It is
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submtted by |earned Senior Counsel that observations
made in judgnents by the Suprenme Court should not be
read as a statutory enactnent and it is the ratio of a

deci sion that woul d be bi ndi ng.

10. Referring to the case of UP. State Brassware
Corporation Ltd. and another Versus Uday Narain
Pandey, reported in (2006) 1 SCC 479, nor e
particularly, paragraph 36 thereof, it is submtted
that if a judgnent is rendered on the fact situation
obtaining therein it should not be taken as a
declaration of law within the neaning of Article 141

of the Constitution.

11. Referring to the case of Hari Vishnu Kamath Vs.
Ahmad | shaque and others, reported on AIR 1955 SC
233, particularly paragraph 6 thereof, it is
subm tted on behalf of the petitioner that Article 226
of the Constitution of India confers power on the H gh
Court to issue an appropriate Wit to any person or
authority within its territorial jurisdiction and this
power is absolute and unqualified. If the Courts are
to recognise or admt any limtation on this power, it

must be founded on sone provision in the Constitution
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itself. That there is nothing in the Constitution that
would limt the power of issuing a wit of certiorari

agai nst an interlocutory order.

12. Reliance has been placed upon The Cooper
Engi neering Ltd. Vs. P.P. Mindhe, reported in AR
1975 SC 1900, wherein it is stated by the Suprene
Court in paragraph 22 that when the matter is in
controversy between the parties that question nust be

decided as a prelimnary issue and on that decision

bei ng pronounced it wll be for the nanagenent to
decide whether it wll adduce any evidence before the
Labour Court. If it chooses not to adduce any

evidence, it would not be permssible thereafter, to
raise the issue and there will be no justification to
stall the final adjudication by the Labour Court by
guestioning its decision wth regard to the
prelimnary issue, if the matter can be agitated even

after the final award.

13. Conversely, the judgnent In The  Cooper
Engi neering Ltd. Vs. P.P. Mindhe (Supra), has also
been relied upon by the |earned advocate for the

respondent Union by submtting that the issue of
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production of docunents can be agitated by the

petitioner after the final Award is passed.

14. An alternative subm ssion nmade by |earned Senior
Advocate on behalf of the petitioner is that in this
case there is a direction to produce vol um nous record
which is not at all relevant. The petitioner has
chal l enged the interlocutory order of the Tribunal at
this stage otherwse he would be obliged to conply

with the sane and produce the record.

15. On nerits, it is contended that insofar as the
docunents at Sr.No.3 in the inpugned order are
concerned, the said Forns are in the custody of the
Contractor. Item No.4 is partly in the possession of
the petitioner and partly wth the Contractor

Regardi ng the ot her docunents directed to be produced,
t hough they are in the possession of the petitioner,
the records are volumnous and relate back to several
years. Moreover, they are not at all relevant in

deciding the controversy at issue.

16. On the above grounds, it is submtted on behalf

of the petitioner that the inpugned order of the



SCA/ 9698/ 2012 13/ 22 JUDGVENT

Tribunal, being bad in law and illegal, may be quashed

and set asi de.

17. | have heard |earned counsel for the respective
parties, perused the avernents nade in the petition
and ot her docunents on record. It is not disputed that
the order inpugned in the petition is an interlocutory
order made by the Tribunal. It has been submtted by
| ear ned Senior Advocate for the petitioner that the
powers to issue a wit of certiorari under Article 226
of the Constitution of India and under the supervisory
power of the Hgh Court wunder Article 227 of the
Constitution are plenary in nature, therefore, they
cannot be «circunscribed by saying that the wit
jurisdiction of the Court cannot be exerci sed agai nst

i nteri morders.

18. In order to examne this contention we may first
advert to the case of Dena Bank Vs. D.V. Kundadia &
another (Supra). The Suprene Court was hearing a
Speci al Leave Petition filed against a judgnent of the
Bonbay H gh Court wherein the Dvision Bench had
upheld the order of the Ilearned Single Judge

dismssing the wit petition filed by the petitioner,
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chal l enging an interimorder of the Central CGovernnent
| ndustrial Tribunal. In the above context, the Suprene

Court has held as bel ow

“I't is well settled by this Court that no
wit should be entertained against an interim
order of the Labour Court or the Industrial
Tribunal. It 1is only when a final award is
given,then a party should be allowed to chall enge
it if he is aggrieved.

In the present case, the order of the
Tri bunal dated 28.5.1997 was only an interim order
and it did not decide the reference finally.
Therefore, t he Wit petition was rightly
di sm ssed. Hence, we are not inclined to interfere
in this matter.

The Special Leave Petition is dismssed
accordingly.”

19. It has been submtted by |earned Senior Advocate
for the petitioner that the ratio of a judgnent is a
bi ndi ng pr ecedent under Article 141 of t he
Constitution and not any observation pi cked up
randomy. In this context, reliance has been placed
upon | sl am ¢ Acadeny of Education and another Vs.
State of Karnataka and others (Supra) and U.P. State
Brassware Corporation Ltd. and another Vs. Uday

Nar ai n Pandey (Supra).
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20. The thrust of the subm ssions nade by the | earned
Seni or Advocate for the petitioner is that in Dena
Bank Vs. D.V. Kundadia & another (Supra) the fact
situation has not been stated. It is further
el aborated that in the said judgnent, the Suprene
Court has said that it is well settled that no wit
shoul d be entertained by the Court against an interim
order, which neans that it was qua the nature of the
order that was inpugned before it and this judgnent
should be read in the context of the judgnment in The
Cooper Engineering Ltd. Vs. P.P. Mindhe (Supra). It
has also been submtted on behalf of the petitioner
by referring to Islamc Acadeny of Education and
another Vs. State of Karnataka and others (Supra)
that only the ratio decidendi of a judgnent would be a

bi ndi ng precedent.

21. Though not clearly stated, it is obliquely being
argued on behalf of the petitioner that this Court may
not follow the law laid dowmn in Dena Bank Vs. D.V.
Kundadia & another (Supra) because the facts of the
case are not stated and the judgnent should be read

only in the context of the order that was inpugned in
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that case. Such a subm ssion nade by |earned Senior
Advocate for the petitioner deserves to be rejected
outright, and is accordingly rejected. The facts of
the case in Dena Bank Vs. D.V. Kundadia & another
(Supra) are not relevant but the declaration of |aw
made in the said judgnent, certainly is. The Suprene
Court has held in clear and unequivocal terns that, it
is well settled by the Apex Court that no wit should
be entertained against an interim order of the
I ndustrial Tribunal and it is only when a final award
Is given that a party should be allowed to chall enge
it, if he is aggrieved. This is, in ny view, the ratio
decidendi of the said judgnent and is a binding
precedent. In this view of the natter, there is no
requi renent of delving deeper into other judgnents

cited on behalf of the petitioner.

22. Subm ssions have been advanced on behalf of the
petitioner to the effect that there is nothing in the
Consti tution, nore especially in Article 226,
restraining the Hgh Court from exercising its wit
jurisdiction by issuing a wit of certiorari, or in
t he exercise of supervisory jurisdiction under Article

227 of the Constitution. This subm ssion is an over-
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sinmplistic one and does not take into consideration
judicial pronouncenents vide which the Suprene Court
has, in a catena of judgnents, interpreted the
provisions of the Constitution. It is now well
settled law that though the power of the H gh Court
under Article 226 is plenary in nature and cannot be
ci rcunscri bed, certain self-inposed fetters are
| nposed by the Courts in the exercise of such power.
In this regard, the Suprene Court has in Dena Bank Vs.
D. V. Kundadia & another (Supra) laid down a principle
of law regarding entertaining a petition against an
interim order of the Labour GCourt or |Industrial
Tribunal. No judgnent of the Suprene Court has been
shown to this Court wherein the judgnent in Dena Bank
Vs. D.V. Kundadia & another (Supra) has been
explained or the principles of law laid down therein

been nodi fied, or watered down.

23. It is no doubt true that where there is an excess
of jurisdiction or a total lack of it, or where the
order is ex-facie illegal and perverse the Court
woul d exercise powers under Article 226 and may, in a
fit case, issue a wit of certiorari. In the present

case, a perusal of the inpugned order of the Tribunal
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does not reveal that the sanme is a result of |ack of
jurisdiction or excess thereof. Nor can it, prim
facie, be said that it is an illegal or perverse
order. It was not the case of the petitioner before
the Tribunal, and is also not the case before this
Court, that the Tribunal has passed the inpugned order
I n excess of jurisdiction or lack of it. In this view
of the matter, the subm ssion advanced on behalf of
the petitioner that the Court can issue a wit of
certiorari when the order is wthout jurisdiction or

passed in excess of jurisdiction, is irrelevant.

24. |t has been submtted on behalf of the petitioner
that sonme of the docunents that the petitioner is
directed to produce are not in its possession. No
such ground has been taken in the petition and
neither was such a plea been taken in the reply filed
by the petitioner to the Application at Exh.66 before
the Tribunal, which is on record as Annexure “C to
the petition. It appears that this ground is now taken
by the petitioner before this Court, by way of second

t hought .

25. Insofar as the relevance of the docunents sought
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to be produced is concerned, the Labour Court would be
t he best Judge to consider this issue, as it is seized
of the pending References, of which this litigation is
an offshoot. The case of the respondent Union appears
to be that as a result of the process of autonation
introduced in the Factory of the petitioner, the
workers are slowy being eased out. Mreover, to
facilitate this process VRS has been introduced, in
order to lure the worknen so that they |eave
enploynment. It also appears to be the case of the
Uni on before the Tribunal that the petitioner is not
recruiting any new worknmen for the last five years,
in spite of the fact that a large nunmber of worknen
have retired. The record sought to be produced is
stated to be necessary in order to prove this aspect
in the pending References. The respondent Union is
demandi ng regul arisation of the services of tenporary
wor knmen stating that, though work is available, the
wor kmen are being eased out and contractual worknen
are being deployed in their place, with the sole
intention of depriving them of their entitlenent to

regul ari sati on.

26. As the References are still pending adjudication,
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no opi nion can be expressed on nerits. Suffice to say
that the Tribunal has directed the petitioner to
produce certain docunents after considering the
| engthy rival subm ssions regarding the rel evance of
the docunents. The contentions now being raised by
the petitioner before this Court regarding relevance
of the docunments and the exercise being a roving and
fishing inquiry have already been raised before the
Tri bunal, which has exam ned them and found themto be
unworthy. A direction to the petitioner to produce the
docunents does not nean that the Tribunal has accepted
them The evidentiary value of the docunents would be
exam ned by the Tribunal at the appropriate stage in
the References. Mreover, the petitioner 1is not
estopped from raising all contentions in this regard
at that point of tine. One of the reasons for opposing
t he production of docunents advanced by the petitioner
Is that they are volumnous and pertain to several
years and their production would consune a great deal
of time. Merely because the docunents are vol um nous
and may relate to several years does not, by itself,
nean that they nmay not be relevant for the decision of
t he pending References. Besides, no prejudice would

be caused to the petitioner if the docunents are
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produced. It was not the case of the petitioner before
the Tribunal and nor has it been stated before this
Court, that prejudice wuld be caused to the

petitioner by production of the said docunents.

27. Viewed from all angles, the petition does not
nerit acceptance. The Court is not inclined to
entertain the petition against an interlocutory order,
especially as it does not find that the Tribunal has
exceeded its jurisdiction or acted in excess of
jurisdiction vested in it, while passing the inpugned
order. It is open to the petitioner to raise all
contentions that have been raised in the petition at

the time of final hearing of the References.

28. The petitions are, therefore, dismssed. Rule is

di scharged, in each petition.

It may be noted that while passing this order,
the Court has not entered into the nmerits of the case.
No observation nade by this Court may be taken as an

expression of opinion on nerits.

(Smt.Abhilasha Kumari,J)
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