FA/ 1084/ 2000 1/ 23 JUDGVENT

IN THE H GH COURT OF GUARAT AT AHVEDABAD

FI RST APPEAL No. 1084 of 2000

To
FI RST APPEAL No. 1087 of 2000
Wt h
FI RST APPEAL No. 353 of 2001
To

FI RST APPEAL No. 356 of 2001

For Approval and Signature:

HONOURABLE MR JUSTI CE AKI L KURESH
HONOURABLE MR JUSTICE C. L. SON

Whet her Reporters of Local Papers may be al |l owed
to see the judgnment ?

2 To be referred to the Reporter or not ?

Whet her their Lordships wish to see the fair copy
of the judgrment ?

Whet her this case involves a substantial question
of law as to the interpretation of the
constitution of India, 1950 or any order nade

t her eunder ?

Whether it is to be circulated to the civil judge

NARESH PRAHLADBHAI MODI & 1 - Appel lant(s)
Ver sus
MAHENDRABHAI VI TTALBHAI PAEL & 7 - Defendant(s)

Appear ance :

MR DC DAVEfor Appellant(s) : 1,

MR SHI TAL R PATEL for Defendant(s) : 1 - 5.
NOTI CE SERVED for Defendant(s) : 6 - 7.

MR HARIN P RAVAL for Defendant(s) : 8,

MR PM RAVAL for Defendant(s) : 8,

CORAM : HONOURABLE MR JUSTI CE AKI L KURESH



FA/ 1084/ 2000 2/ 23 JUDGVENT
and

HONOURABLE MR JUSTICE C. L. SON

Date : 7/05/2012

CAV JUDGVENT
(Per : HONOURABLE MR JUSTICE C.L.SON)

1. This group of appeals arise out of comon
judgnent and decree dated 14.06.2000 passed by the
| earned G vil Judge (S.D.), M rzapur, Ahnedabad
(Rural) Exh.256. By the said judgnent and decree, the
suits filed by the appellants (plaintiffs) of First
Appeal Nos. 1084 to 1087 of 2000 for relief of specific
performance of contract cane to be dism ssed and as
regards relief for danages cane to be partly allowed.
The original defendant Nos.1 to 5 (herein after
referred to as “the landlord”)were ordered to refund
earnest noney to the tune of Rs.85,500/- to the
plaintiffs and to pay them damages of Rs.6, 69, 209/-.
The plaintiffs have, therefore, filed First Appeal
Nos. 1084 to 1087 of 2000 against the dismssal of
their suits for specific performance of contract and
t he defendants have filed First Appeal Nos.353 of 2001
to 356 of 2001 insofar as they are directed to refund
earnest noney and to pay damages to the plaintiffs.
First Appeal No.1084 of 2000 is filed against the
judgnent and decree passed in Special CGvil Suit
No. 380 of 1992, First Appeal No.1085 of 2000 is filed
against Special Cvil Suit No.381 of 1992, First
Appeal No.1086 of 2000 is filed against Special Guvil
Suit No.382 of 1992 and First Appeal No.1087 of 2000



FA/ 1084/ 2000 3/ 23 JUDGVENT

Is filed against Special Gvil Suit No.383 of 1992.

2. The Landlord executed agreenent to sell in
respect of I|ands bearing survey Nos. 866,868, 856(3)
and 863 dated 25.01.1981 in favour of the plaintiffs.

3. The plaintiffs filed above stated respective
suits on 30.12.1992 for specific performance of
contract on the basis of agreenment to sell and in the
alternative, for damages against the landlords. The
| andl ords resisted the suit, by filing witten
statenents and denied to have failed to performtheir
part of contract and alleged that it was the
plaintiffs who had failed to performtheir part of the
contract therefore, they were not entitle to any
relief as prayed for in the suit. It appears that
before the suit could be filed, the landlords had
al ready executed another agreenent to sell in favour
of the defendant Nos.6 and 7 (respondent Nos.6 and 7
in First Appeal Nos.1084 to 1087 of 2000 and the
appellant Nos.6 and 7 in First Appeal Nos.353 of 2001
to 356 of 2001). Therefore, pending the suits, at the
I nstance of the plaintiffs, they were joined. The
plaint was anmended and the landlords then filed
further witten statenent and the defendant Nos.6 and
7 also filed their witten statenents. The |andl ords
and defendant Nos.6 and 7 both have strongly opposed
the suits mainly on the ground that the suits were
filed after a long delay of 11 years and such suits
were tine barred and also on the ground that the
plaintiffs having conmtted breach of agreenent, they
were not entitled to any relief in the suits filed by
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t hem

4. The suits were consolidated and on the basis of
the pleadings of the parties, the I|earned Judge
initially framed issues at Exh.153 on 08.09.1988 which

are as under: -

"1. Wiether plaintiffs side prove the contentions
taken in the pleading or the plaint Exh. 1? If
yes, what effect?

2. Wiet her the defendant side proves, the
defence taken by the witten statenent/witten
statenents? If so, what effect?

3. Whet her this Court has got jurisdiction to
entertain and decide the present suit? If no,
what effect?

4. Whet her the present suit suffers from
m sj oi nder or nonjoi nder of the necessary party?
5. Wiether the present suit barred by the
[imtation?

6. Wiet her plaintiffs side is entitled to the
reliefs prayed for? If yes, what?

7. What order and decree?"

5. It appears that with the consent of the parties,

the i ssues were recast and they are as under: -

“"1. Whether plaintiffs prove that defendant No.1
executed a Banakhat to sell the suit land in
favour of the plaintiffs as alleged by executing
Banakhat on 25.01.19817

2. Wiet her plaintiffs prove that they were and
are ready and willing to perform their part of
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the contract, but the defendants fails to perform
their part of the contract as all eged?

3. Whet her plaintiffs are entitled to decree for
specific performance of the Contract dat ed
25/ 01/ 19817

4. Whet her plaintiffs prove that in the
alternative, they are entitled to recover the
anount of damages as clainmed with interest as
al | eged?

5. Wiet her defendants prove that plaintiffs
fails to perform their part of the contract as
al | eged?

6. Whet her suit is tinme barred by period of
[imtation?

7. What order and decree?"

6. The answers to the said issues are stated to be

as under.

Issue Nos.1 to 4 in negative. Issue No.5 is
stated to be included in original issue No.2 which is
answered in affirmative and issue No.6 which is

original issue No.5, is answered in affirmative.

7. The | earned Judge though found that the |andl ords
executed the agreenent to sell (Banakhat) at Exh. 181 to
184 in favour of the plaintiffs, however, the
plaintiffs have mserably failed to prove that they
were ready and wlling to perform their part of
contract. The learned Judge has further conme to the
conclusion that the plaintiffs having renmained silent

for 11 years after execution of the agreenent and
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having failed to produce any evidence to show that
bal ance amount of consideration was paid to the
| andl ords, the plaintiffs were not entitled to get
decree for specific performance of contract, as prayed
for. However, the l|earned Judge held the plaintiffs
entitled to the danages and also for refund of earnest
noney paid by the plaintiffs. Pending the appeals,
Sardar Val | abhbhai Patel Education Trust was permtted
to be inpleaded as party respondent No.8 vide order
dated 27.11.2000 in First Appeal Nos.1084 to 1087 of
2000 filed by the plaintiffs on the ground that Sardar
Val | abhbhai Patel Education Trust purchased the | ands
in question after the suits of the plaintiffs were
dism ssed and it was necessary party to the appeal. It
appears that after Sardar Vall abhbhai Patel Education
Trust was inpleaded as respondent No.8 in the above
appeal s, the plaintiffs have noved 2 different
applications being Gvil Application Nos.7180 of 2001,
and G vil Application No. 7182 of 2001 for permtting
the plaintiffs to anend the plaint so as to chall enge
the sale deed executed in favour of the respondent
No.8 by introducing the amendnent as per 'Exh.A of
the applications, which we have allowed by separate
or der.

8. W find from the record that after suits were
consol idated and evidence was recorded in Special
Cvil Suit No. 380 of 1992. On behalf of the
plaintiffs in all the suits, Shri Bhail al bhai Bababhali
Patel -plaintiff No.2 of Special CGvil Suit No.380 of
1992, was exam ned as plaintiffs' witness No.l. He has
stated in his deposition that the plaintiffs of the

suits are his partners. He is also a Power of Attorney
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hol der of the plaintiffs in all the suits. He has
stated that the agreenent to sell was executed on
25.01. 1981. The anpbunt stated in the agreenent to sell
was paid through cheque i.e. Rs.27,500/-. He stated
that as per the terns and conditions of the agreenent
to sell, the landlords were to sell the lands in
guestion to the plaintiffs. He admtted that tine of
six nmonths was fixed for performance of contract and
within said tine [imt, permssion under the U L.C Act
and other requisite Governnent perm ssions were to be
obtai ned by the plaintiffs, but the plaintiffs did not
do anything. He also admtted that the plaintiffs did
not approach landlords or issue any notice for
performance of contract till filing of suit. He has
stated that Shri Mahendrabhai, one of the |andlords,
had undertaken the proceedings for exenption under
Section 21 of the UL.C Act and has al so undertaken
proceedings for releasing the lands from reservation,
which continued upto 1990 but his attitude remained
non- cooperative and, therefore, there was no option
but to file the suit. This w tness was cross-exam ned
at | engt h. On behal f of the |andlords, Shri
Mahendr abhai Vi tt hal bhai Pat el -defendant No.1 was
exam ned as defendant witness No.1l. He has mainly
stated that one of the main condition of the agreenent
was to obtain permssion from the State Governnent
within six nmonths. The plaintiffs could not obtain
such permssion. He did not extend the tine limt to
the plaintiffs for obtaining such permssion. He had
already informed the plaintiffs for return of the
earnest noney. He has stated that there was no
reservation when the agreenent to sell was executed
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and there was no agreenent on his part to get the
| ands rel eased fromreservation of AUDA. He has stated
that the agreenment to sell was executed in 1981 and
the suit cane to be filed in the year 1992 and during
this period, the plaintiffs did not initiate any
proceedings. He also stated that the plaintiffs did
not pay any other anmount as agreed. He has stated that
before the suit was filed, the lands were given to
Arogyanagar Co-operative Societies in the year 1992.
The lands were given to the said society at the rate
of Rs.75/- per sqg.nmrs. on 13.11.1992. He has also
stated that the lands were agreed to be given to the
plaintiffs at the rate of 17/- per sq.mrs. and if the
plaintiffs failed to bring the perm ssion under U L.C
Act from the State Governnent within six nonths, the
agreenent was to stand cancelled automatically. This
W tness was cross examned by the plaintiffs as also
by defendant Nos.6 and 7.

9. W have noticed the inportant conditions in the
agreenent to sell, to which there is no dispute

bet ween the parties.

(1) The price of the land was fixed at
Rs. 17/ - per sq.ntrs.

(1) The tinme |imt of six nonths for
performance of contract was agreed upon.
During the period of six nonths, the
plaintiffs were to obtain necessary
permssion or No (bjection Certificate
from the authority under the provisions
of UL C Act at their own expenses. The
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| andl ords were to co-operate and bound

t hensel ves to refund I nt er est

earnest noney if the permssion

free

as

stated above could not been obtained by

the plaintiffs.

(ti1) The agreenent to sell (banakhat)

agr eed to be cancel | ed, i f

was
t he

plaintiffs did not obtain permssion

within six nonths.

10. Learned Advocate Shri Dave for the appell ants has

made the foll ow ng subm ssions :

(1)Since it was for the defendant to nake the title

clear and narketable, and till that was done,

t he

plaintiffs were not obliged to adhere to tinme of

six nonths provided in agreenent. Therefore tine

was not essence of contract.

(2) The plaintiffs were always ready and willing to

perform their part of contract because

t he

plaintiffs had paid substantial anount towards

consideration as agreed for the |ands

guesti on.

in

(3)Since there was no di spute about the execution of

agreenent to sell by the landlord in favour

of

the plaintiffs, sinply because the suits were

filed in the year 1992, that itself would not

be

a ground to refuse the decree of specific

performance  of contract in favour of
plaintiffs.
(4) The plaintiffs had no cause to file a suit

t he

till
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the plaintiffs were refused specific performance
of an agreenents by the |[|andlords. Since the
| andl ords' schene under section 21 of the ULC Act
was under process and since the land in question
were put wunder reservation, the plaintiffs all
t hroughout waited for clear and nmarketable title.
However, the landlords surreptitiously entered
into an agreenent to sell wth respondent No.6
society on 13.11.1992 and thereafter, entered
I nto suppl enmentary agreenent and only thereafter,
the plaintiff could finally know that the
| andl ords had by above stated conduct, refused to
perform their part of contract, therefore, |if
anybody was responsible for breach of contract,
they were the |andlords who commtted breach of
agreenent and the plaintiffs were always ready
and willing to performtheir part of contract.

(5 The fact that the landlords entered into
agreenent to sell in the year 1992 wth
respondent No.6 society though there was already
an agreenent to sell pending with the plaintiffs
and the fact that imediately after the suit of
the plaintiffs cane to be dismssed, |andlords
finally sold off the lands in favour of
respondent no.8 newy added party in the appeal
speaks vol unes about the conduct of the | andlords
which clearly reveals that the |andlords never
wanted to perform their part of contract. 1In
fact, it was collusive act of the |[|andlords,
respondent no.6 society and new purchaser to
defeat the rights of the plaintiffs. Sinply
because there was condition  of obt ai ni ng
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11.

permssion from the ULC Authorities and sinply
because the tine [imt of six nonths was provided
for having such permssion, it cannot be said
that the plaintiffs commtted breach of agreenent
by not obtaining perm ssion nor could it be said
that the plaintiffs were not ready and willing to
perform their part of the contract. The
plaintiffs had all genuine reasons to file the
suit after eleven years because till the filing
of the suit, there was no refusal on the part of
the landlords to perform their part of the

contract.

(6)In any case, by virtue of repeal of the ULC Act

in the year 1999, condition of obt ai ni ng
perm ssion fromthe ULC Authorities would pale in
to insignificance. The plaintiffs were always
ready and wlling to perform their part of
contract and as on today also, they are ready and
willing to perform their part of contract. The
plaintiffs have shown their readi ness and
willingness to deposit the remaining anount as
per t he agr eenent t owar ds consi derati on,
therefore, the suits of the plaintiffs are
required to be allowed and decree for specific
performance of contract is required to be passed
in favour of the plaintiffs because there is no
other condition in the agreenent to sell which
remains to be perfornmed or acted upon by the

plaintiffs.

In reply to the aforesaid argunents advanced on

behal f of the appellants, |earned advocate M. Shita
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Patel for the Ilandlords has nmade the follow ng

subm ssi ons

(1) The plaintiffs have failed to conply wth the
condition for obtaining permssion wthin the
period of six nonths.

(2)Time of six nonths was the very essence of
contract because as specifically provided in an
agreenent to sell, agreenent to sell itself would
stand cancelled on expiry of the period of six
nonths, if no permssion was obtained from the
ULC Authorities.

(3)The plaintiffs have not paid any anount except
t he earnest noney.

(4)The plaintiffs have remained silent for eleven
years w thout doing anything. During this period
of el even years, the plaintiffs have not
addressed even a single letter or notice show ng
their readiness and wllingness to conply wth
their part of the contract.

(5)Since the tinme was essence of contract, the
plaintiffs are not entitled to any relief in a
suit which is filed after a period of eleven
years.

(6)Since the plaintiffs did not do anything for a
period of eleven years, landlords were justified
in entering into an agreement to sell wth
respondent no. 6 cooperative society and also
selling the lands in favour of respondent no. 8.

(7)In the agreenment with the plaintiffs, price for
the lands in question was fixed at the rate of
Rs.17.00 per square neter whereas in the
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12.

agreenent with respondent no.6 society, the price
for the land in question was at the rate of Rs.
75.00 per square neter and the final sale in
favour of respondent no.8 was at higher price.
This shows upward trend in the rise of prices
during this period of eleven years for which the
plaintiffs remained silent and when the price of
the lands have shoot up |ike above and when the
plaintiff filed the suit after 11 years, the
plaintiffs are not entitled to any discretionary

relief of specific perfornmance of agreenent.

Learned Senior Advocate M. KM Pat el W th

| ear ned advocate M. Shah for Respondent No.8 has nade

the followng submssions in reply to the subm ssions

made by the | earned advocate for the appellants :

(1) From the evidence on record, it has been clearly

proved that the plaintiffs were never ready and

willing to performtheir part of contract.

(2)Parties to the agreenent clearly intended that

the tine was the essence of contract and failure
to abide by the term of six nonths w thin which
t he plaintiffs wer e to obtain necessary
permssion from the concerned authorities under
the UL . C Act would nmake the agreenent itself

unenf or ceabl e.

(3)Since the plaintiffs did not take any action so

as to perform their part of the contract and
remai ned silent for about 11 years, the | andlords
were free from their obligations wunder the
agreenent and it was open for the landlords to
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enter into agreenent for sale wth any other
person.

(4) The suit was filed after the l|andlords entered
into an agreenent to sell w th respondent No.6
society. Wien the agreenent to sell was entered
into with respondent no.6 society, period of
about el even years had already passed and during
these 11 years, the plaintiffs have not
approached either the landlords for execution of
the sale deed or the Court of |aw seeking relief
for execution of the sale deed. Since the tine
was the essence of contract, dornmant attitude on
the part of the plaintiffs in not show ng any
inclination to performtheir part of obligations
within the tinme limt or not approaching the
court of law within the reasonable tinme would
make such plaintiffs disentitled for the relief
of specific performance of contract. Relief of
specific performance of contract is discretionary
relief and if the Court has found that the
plaintiffs thenselves are responsible for not
performng their part of contract and if the
plaintiffs have consuned | ong time for
approaching the court and in the nean tine, the
price of the |ands have shoot up, the Court bel ow
Is justified in refusing to grant the relief of
specific performance of contract in favour of the
plaintiffs.

(5) Respondent No. 8 is a bona fide purchaser who has
purchased the property inmmediately after the
dism ssal of the suit and the plaintiffs are not
entitled to any decree for specific performance
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of contract so as to take away the rights accrued
in favour of respondent no. 8. Wen the evidence
on record has <conclusively proved that the
plaintiffs were never ready and wlling to
performtheir part of contract and the plaintiffs
were not vigilant for their rights for a period
of about eleven years, the Court below is
justified in refusing to grant the relief of
specific performance in their favour.

(6) Respondent No. 8 is a reputed institution which
has mnade huge investnent in developing the
institution and the plaintiffs who have not paid
any anount except the earnest noney and who were
responsi ble for commtting breach of contract are
not entitled to any relief on the basis of
agr eenent to sell under the discretionary
jurisdiction of the Court.

In support of his submssions, |earned Senior
Advocate M. K M Patel has relied upon two decisions
of Hon'ble the Apex Court, one in the case of Bal
Krishna & Anr. v. Bhagwan Das (Dead) by LRs &
Os.,reported in 2008 SC 1786 and the another in the
case of Mnjunath Anandappa Urf Shivappa Hansi V.
Tanmanasa and others, reported in AIR 2003 SC 1391 to
point out that, the grant of specific performance of

contract is discretionary relief and if the evidence
on record clearly establish that the plaintiffs were
never ready and wlling to perform their part of
contract and if the plaintiffs do not take any action
for a long tinme, and if the plaintiffs thenselves are
responsi ble for breach of contract, the judgnent and

decr ee passed by the trial court exer ci si ng
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di scretionary jurisdiction refusing to grant specific
performance of contract in favour of the plaintiffs

shoul d not be interfered.

13. So far as the other four appeals preferred by the
| andl ords being First Appeal No. 353/2001 to 356/2001
are concerned, |earned advocate for the appellants
means landlords has submtted that since the
plaintiffs are found to have conmtted breach of
contract and have not perforned their part of
contract, the plaintiffs could not have been awarded
damages in alternative to their claim for specific
performance of contract. He has further submtted that
the plaintiffs cannot be permtted to gain out of
their own wong. He would further contend that the
damages could be awarded in favour of the party who
has been found to have suffered because of the breach
of contract commtted by the other side, which has not
been proved in the present case. In the present case,
the plaintiffs have not conplied wth the nain
condition of contract, have not paid any anount
towards the consideration except the earnest noney,
have not taken any action for a long period of about
el even years and by virtue of the clause as regards
time of six nonths being the essence of contract, the
agreenent stood cancelled and, therefore, there was no
guestion of awarding any damages in favour of the
plaintiffs. The plaintiffs having been found not to
have performed their part of contract, were not at all
entitled to any damages and, therefore, award of
damages in favour of the plaintiffs cannot be

sust ai ned.
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14. As against these argunents, |earned advocate M.
Dave has submtted that the plaintiffs were not
responsi ble for not getting the sale deed executed in
their favour. He submtted that till 1992, there was
no refusal for performance of contract by the
| andl ords and now only because of the passage of |ong
tine, t he plaintiffs are not bei ng grant ed
discretionary relief of specific performance of
contract. However, since the landlords have not
di sputed the execution of an agreenent to sell, the
plaintiffs would be certainly entitled to such relief
and, therefore, he urged that the trial court has not
commtted any error in awarding damages in favour of
the plaintiffs.

15. Having considered the rival contentions advanced
by the |earned advocates for the respective parties,
following four main points arise for consideration of
this Court.

(1) Whet her the tinme was the essence of contract?

(2)Whether the plaintiffs were ready and willing to
performthe contract?

(3)Whether in a suit filed after long period of
eleven years for specific performance  of
contract, the plaintiffs can be granted the
relief of specific performance of contract when
the prices of the real estate have shoot up
during this | ong period?

(4) Whether the learned Judge was justified in
passing the decree for damages in favour of the
plaintiffs, having come to the conclusion that
the plaintiffs have not perfornmed their part of
contract and were responsible for commtting
breach of the conditions of contract?

16. Point No.1 : In the present case, tine l[imt of

six months for performance of contract was fixed.

During this period, the plaintiffs were to obtain
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permssion from U L.C Authorities. The condition of
obtai ning permssion and on failure to take perm ssion
wthin six nonths, the agreenent was to stand
cancelled clearly reveals that the parties had
I ntended and taken clear six nonths to be the tinme for
performance of contract. Though ordinarily in respect
of contract for sale of immovable property, tinme is
not taken to be essence of contract. However, it is
not always in all cases. Therefore, we hold that the
time was the essence of contract.

In case of Citadel Fine Pharnmaceutical v.
Ramani yam Real Estate (P) Ltd., reported in (2011) 9
SCC 147 and (2010) 1 SCC 287, Hon' ble the Suprene
Court has held that when the condition in the contract
clearly reveals that the parties intended to perform
the contract within the stipulated tinme and when
consequences of non-conpletion of terns were clearly
spelt out strict conpliance of time |limt in the
contract is to be adhered to and the tinme specified in
the contract has to be taken as the essence of
contract and in such a case, the plaintiff is not
entitled to specific performance of contract.

17. Point No.2 : As per the condition of agreenent,

the plaintiffs were required to obtain necessary
permssion from the authorities under the ULC Act
wWthin six nonths. The plaintiffs were also required
to nmake the paynent. Only after obtaining necessary
permssion by the plaintiffs wthin six nonths, the
| andl ords were to satisfy the plaintiffs about clear
titles and to accept the noney and to execute the sale
deed. Admttedly, the plaintiffs have not taken any
action within six nonths period, andfor 11 years till
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the suit was filed. The plaintiffs did not approach
the landlords wth any such permssion or wth
remai ni ng anmount of consideration and not called upon
the landlords for a long period of eleven years to
execute the sale deed. Therefore, we are of the
opinion that the learned trial Judge has cone to
correct conclusion that the plaintiffs were never
ready and willing to performtheir part of agreenent.

The above conclusion gets support from the two
decisions cited by the |earned Senior Advocate M.
K.M Patel. Hon ble the Suprene Court has laid down
that nerely making statenent that the plaintiffs were
ready and willing to performtheir part of contract is
not enough. The plaintiffs have to prove that the
plaintiffs had approached |andlord to perform their
part of contract by fulfilling the conditions in the
agreenent and the plaintiffs have taken necessary
action within reasonable period. It is held that the
readiness and wllingness on the part of the
plaintiffs to performtheir part of contract would be
required to be denonstrated by the plaintiffs from
the institution of the suit till it is culmnated into
a decree.

18. Point No.3: W have noticed from the evidence on

record that the agreenent to sell in all the cases is
dated 25.1.1981. After about eleven years, when the
| andl ords entered into an agreenent in favour of
respondent no.6 society, on 30.12.1992, the suit cane
to be filed by the plaintiffs on 23/30.12.1992. As
stated above, the plaintiffs were to obtain necessary
perm ssion from the concerned authority under the ULC

Act within six nonths. The plaintiffs were to nmake
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remai ning paynent towards the consideration after
obtaining such permssion and the l|andlords were to
execute the sale deed after satisfying the plaintiffs
about clear titles of the property. W have also
noticed that when the agreenent was entered into,
price of the lands was fixed at Rs.17.00 per square
meter and the price fixed wth the respondent no.6
society when the agreenment to sell was entered wth
the said society on 30.12.92 was Rs.75.00 per square
neter. Thus, this gives an idea about rise in the
price of the land to a great extent. In his evidence,
witness for the plaintiffs has categorically admtted
that it was the responsibility of the plaintiffs to
obt ai n necessary per m ssi ons wi thin t he time
stipulated. That the plaintiffs did not obtain such
permssion at all. That the plaintiff did not pay any
anount except the anount of earnest noney in the
banakhat . From the evidence on record, it appears
that the plaintiffs have tried to put forward excuse
of the land being kept in reservation and initiation
of the proceedings of the l|andlords under section 21
of the ULC Act, 1976 but the plaintiffs have renai ned
unsuccessful in proving the above said facts. There
was no such condition in agreenent also. From the
evidence of the plaintiffs we find that there is no
reasonabl e explanation comng from the side of the
plaintiffs for causing delay of |ong period of eleven
years in filing the suit for specific perfornmance of
contract against the landlords. The plaintiffs have
not done anything for this long period of eleven
years. W have also held that the tine was the essence
of contract. W have also noticed that there was
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upward revision of prices to a great extent during the
i ntervening period of eleven years. Therefore, we are
of the opinion that the plaintiffs are not entitled to
relief of specific performance of contract as clained
in the suit and we concur with the findings and
conclusions recorded by the trial court for refusing
the relief of specific performance of contract.

19Poi nt No. 4: - As regar ds | ast poi nt about

danmages, no el aborate discussion is required in view
of the fact that not only the learned trial Judge has
found that the plaintiffs were responsible for non
performance of their part of contract but the
plaintiffs are also responsible for delay in
approaching the court of law for claimng relief of
specific performance of contract or in the alternative
for damages, in lieu of the decree for specific
performance of contract. From the evidence on record,
as we have noted above, it clearly energes that the
plaintiffs were never ready and wlling to perform
their part of contract. The plaintiffs after getting
an agreenent executed in their favour, renmained
silent, did not take any action so as to performtheir
part of contract. In fact, the agreenent to sell

clearly stated that if the plaintiffs do not obtain
any permssion within six nonths, the agreenent would
automatically stand cancelled and the |andl ords shal

refund the anount of earnest noney to the plaintiffs.
The plaintiffs have also not paid the renai ni ng anount
of consideration nor have at any point of tinme
approached the landlords to show that they were ever
ready and willing to perform their part of contract.
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In fact, it is the plaintiffs who were responsible for
breach of contract and it clearly appears that the
plaintiffs were never ready and willing to perform
their part of contract to get the sale deed executed
in their favour by conplying with the conditions
i ncorporated in an agreenent to sell. The plaintiffs,
for no reason, remmined silent for a long period of
el even years. Landlords were, therefore, justified in
executing agreenent to sell in favour of respondent
no.6 society in the year 1992. Therefore, when the
plaintiffs having been found to have conmtted breach
of an agreenent and when the landlords were wthin
their rights to enter into an agreenent wth
respondent no.6 society in the year 1992, we are of
the opinion that the learned trial Judge was not
justified in awarding damages in favour of the
plaintiffs who were never vigilant towards their
rights flowwng from an agreenent to sell. Therefore,
in our opinion, the decree awardi ng damages in favour
of the plaintiffs cannot be sustained. W accordingly
hold that the plaintiffs are not entitled to danages.
To this extent, appeals filed by the landlords are
required to be allowed and the decree awardi ng danmages
in favour of the plaintiffs is required to be quashed
and set aside.

20. For the reasons recorded above, first appeals
No. 1086 to 1087 of 2000 filed by the appellants
original plaintiffs against the inpugned judgnment
refusing to pass decree of specific perfornmance of
contract are dismssed. Judgnent and decree refusing
specific performance of contract is confirned. First
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Appeal s filed by the Iandlords being First Appeal No.
353/2001 to 356/2001 stand allowed. Consequently,
j udgnent and decree passed by the trial court awardi ng
damages in favour of the plaintiffs stands quashed and
set aside. Decree to be drawn accordingly. No order as

to costs. Decree shall be nodified accordingly.

(Akil Kureshi,J.)

(C.L.Soni,J.)

an vyas



