
IN THE HIGH COURT JUDICATURE AT BILASPUR

rishna Kumar Mishra S/o sf‘fri Govind

% \ 1/ w” Prakash Mishra aged about 48 Years, R/o

., w Shaspur Lohara District Kabirdham C.G.

3. Smt. Shobha Mishra W/o Krishna Kumar

Mishra aged about 44 Years, R/o Shaspur

Lohara District Kabirdham C.G.

4., Lav Singh S/o Kaval Singh Cast Rajput aged
‘f about 38 Years R/o Darripara Kawardha

Tehsil and District Kabirdham,C.G.

Owner 5. Lalit Kumar Nahta S/o Jaichand Nahta

presently R/o Bilaspur Road Kawardha District

Kabirdham C.G.

APPEAL UIS 173 OF THE MOTOR VEHICLES ACT AGAINST THE

AWARDmRDER DATED 29%012 PASSED BY,%TOR ACCIDENT

CLAIMS TRIBUNAL KABIRDHAM gKAWARDHAl IC.Gl PRESIDED

OVER BY SMT. ANURADHA KHARE 2 IN C.T. NOK(2/010.

..

APPELLANT

[C]

/3i~anch Manager, The Oriental Bllnsurance
'vis'mn Banc§

SURER Company Ltd. Branch Offlce- Rajnandgaon, Tehsil

and District Rajnandgaon, C.G.

RE - PONDENTS

VERSUS

1 Smt Kiran Mishra W/o Late Poornendra @
LAIMANTS Bunty Mishra aged about 22 years R/o

Panchvati Nagar, Vidhan Sabha Road, Mowa,

Raipur, Tehsil and District Raipur,C.G.
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E’resem: Mr. Abhishek Sinha, Advocate for appei'iam.
Mr. Samir Singh, Advocate for ragpcndant No. 1.
Mr. Malay Shrivastava, Acivocate for msponderits No.2 &; 3.
Mr. Ajit Singh, Advocate for msponckgm 010,4 8a 5.
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Per (1%. Minhajmidin, J.

This appsal has haen filed by the appaiiam‘. under Section 173

of tha M61101" Vehicies Act, 1‘988 (for simrt‘, ‘the Aci’) againgt the

award dated 29.2.2012 pa$sed by Motor Accidcnt Ciaims Tn’bunai,

Kabeerdham (Kawardha) (for 311011.,
‘Ciajms ’i‘n‘bunal’)

in Ciaim Carm

No.98j2010 so ilar as it mimics; to fastaning of iiability t0 pay
(:ompfmssatim‘) upon apyrjlan L—ixz.$umuce company.

2. Facts, in b1it‘:f, am that on i9.4.201i} at a'éoat 9:3G pm. thé

dccaased Poomendra @ Bunty Mishra was rctmning to his residence

ai Sahaspur Lohara, from Kawardiha on motorcycle and at the samo

time near Gumkul School $ituated a1 Bimgutoi’a he collided with

Truck No.CG07—ZC/4359 which was sigmoing 1‘11 the. middie of the

1'0a(i without. its parkingjirldicaior 1Egh£s o1] am}. was (Riven by

lespondeni’. No.4, ownm} by I‘eepoudeut No.53 anti itmu‘ym‘i wifh

amoeliant. On account, of sakl accident, Foomondm sustaincci

grievouS injuries on his head am} Suooum‘hed to the oome. Therefore.

the claimants/7 respondents No.
‘l

to 3 iiicd {he aforen:on‘tionmi claim

petifion, wider Section 166 of the Act, before the Claime ’i‘rj’ounai

chiming a iota! compenSaEion of R§.§'Z,f192QQ§J

i‘
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APPELLAEET : Branch Manager, The Origami
hmxu‘aacé: Cmngmay Limimd
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3. The Ciaims Tribunal on a clam: scrutiny of evidence led,

material placed and submi$Sions made by thf: parties before it, vide

impugned award has awarded a tmai cmupensatien of

Rs.10,’75,000/- in favour of Claimantg/ resgmmlents No.1 to 3 with

interest at the lair, 0f 9W0 per annum from ihe (mic: of iiiing of (:‘iaim

peiition tili its realization, fas iteuing the liab'i'iiiy is: pay compensation

jointly ami $evera1iy upon respondent No4; respom‘ient No.5 and

appellant who were driver, owuer ami inourer of“ the Truck in

quemjon respectively at the relevant time.

4. Heaxd learned conned for the parties and perused the record

ofthe case as weli as Lhe impugned award. *‘4

5. Learned counsel for the aypeuemMneurance (:omyauy‘ has

contended that the Claims Tribunal has committed Itxmd‘feet error of

law and fact in 1asten'mg the liahility to pay compeosation upon the

appellant—ineurance company because the deceased Poomendra was

soEeiy responsible for the accident as he was driving the motorcycle

in a rash and negiigent manner in a. dninken state and had coliided

with the staiionary Truck in. question, from behind. The counsel has

also cmnended in 'Ule altema'live thai a‘i:§.eaet ‘Lhere had been

contributory negligence to the extent. of 500/6 on. Lhe part of the

deceased and the same has not. been wken ‘ing‘i‘o (:(msidei‘ation by the

Claims Tm’bunal while assessing the amount of eompensaiion.

Lastly, the counsel has contended that the monthly income of the

deceased has been assessed arbitrarily as Rs.7500j- without there

being any evidence in support of it and therefore the same needs to

be reduced to Rs.3000/v per month. In support of his arguments,

the counsel has also relied ugcn the judgments of Hon’ble Supreme

Court rendered in the cases of Municipal Corporation of Greater

Bombay v. Laxman fyer (1t; Am' [2003 (8) SC:C 73 1}, Oriental Insurmwe

Co. Ltd. v. Chermappa, Shettigar 86 Ora 11V (2009} ACC 406 (D3)},

Oriental Insurance Co. Lid. v. Premium. Shukla, & Ora [2007 AIR SCW

3591}, Oriental Insurance C0. Ltd. v. Meena Variyal 65 01s 12007 (5)

SCC 428} and National {insurance Co. mg. v. Sinithd 85 Om 12012 (2)

sec. 356;.
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6. 011 1316 othcr hand? learned counsmi for mspondents No‘l t0

Ejclaimants hem suppomsci tha impugned awaxd. Howwsr, lamiued

(:ounsal for respondgnts No.4 6r $ ie. cirivm‘ {Rn owner of ”the Truck in

question, has supporthd the impugned award $0 far as fastening of

h'ability to pay compensation upoxx the appollant-Insurmlce

' Company is concomed.

7. So far as contributiml of deceased Poamendm towards the

accident in. question is concammd, it is; not in dispute that. the

accidsnt had occnrred at about 9:30 O’clock in the night. when tbs

deoeaaed was miturning to hia maidcnoo at Sahaaym‘ Loi'mn; am’i at

that 'iime the Truck in ques’rion was parked mfzthe i‘oati irx stationary

condition. Although the driver/reapondent No.4 has Mata} in his

statement mat on account of puncture of tyre of Truck in question,

he had parked i116 same by the side of the mati with its

parking] indicator lights on but from perused of the F‘.I.R. (EXP-7)

which was recorded hmediately after the acoitient by the then

Station House Ofticer Sushi! Malik of Police Station Kawmdha, it is

found that the Truck in question was fonmi standing on, the road

and its indicator lights were not on. In ELR. (Ex.P-7), it hat: also

been mentioned that on being asked by the Station House Q‘tiicer,

the dliver-respondent No.4 had not given any satisfactory

explanation for parking the Truck in question on the road and had

only said that on account. of puncture of tyre of‘FruCk in queetion,

the same was standing on the road. in View ot'this, the statement of
W

driver] mspondent No.4 given before the CEaims ’i‘x'i'tnma‘t is definitely

an afterthought and is a seiilsewiug statement which cannot be

reiied upon. As such, on the basis ot‘evidence available on record, it

stands proved that at the time ofaccideut, the Truck in question was

standing on the public road. obstructing the trai‘l‘ic and its

parking/ indicator lights were not on. At the same time, it is also

expected that the deceased Poornendm, must have seen the

stationaiy Truck in question by means of headlights of the

motorcycle which he was du‘ving at the time of accident. ln View ot‘

this, it cannot be said that there was no negligence to any extent on

the part of the deceased Poomendm. in the totality of facts and

circumstances as well as the evidence availablepn record. it can



sai‘dy ‘mi held that negiigtmcc: 01' the (ixivarg‘ mspomim't No.4 auéi me
(ismasmi Poomemira resuiting in accident in qussm‘on had baEn 75%
and 25% respectivcly'.

8. So 12211“ as assessment of mommy incomc: of the deceasml

POOmendra at the time of accident in question is concetnmi, it has
been alleged that the deceased was about 24 yeara old antiwas

having a monthly income of Rs.15,000/— from SIRE”). as wen as

Medical Store. The Claime Tribunal afterW scmtinizing the

/
evidence adduced by the parties has assessed the monthiy income of

L

the deceased as Rs.7500/ — which, in View of the totality of facts and
circumstances including the year of accident fie 2i)10_, cannot be

termed as excessive or arbitrary but £s ceitainly just and reasonable

and the same deserves to be and is hereby affirmed.

9, In 17m: result, the appeai is ailowed in part. Responder“. No.4

who was driver of’f‘ruck in question and. the deceasee'i Poonwdmwho

was chiver of motorcycle are held liable to the extent oi‘75% and 25%

respectively for me accident in question. Accordingly the impugned

award of Rs.10,75,000[~ is hereby modified to the extent of

Rs.8,06,250[— which the respondents No.1 to 3/claimants shall be

eniiiled to with interest at the rate of 9% per annum thereon from

the date of tiling of claim petition till its realization. However,

apportionment of the modified amount of compensation as well as

amount to be deposited in lixed deposit shall be made in the same

proportion as made by the Claims Tribunal. No costs.

T,. Sd/- M
Abhay Manohar Sapre. 1

Judge l

HJ’

Sd/- _
G. Minhaiudd‘“

Judge


