
IN THE HON'BLE HIGH COURT OF CHHATTISGARH AT BILASPUR

Oivision BemA

APPELLANT
'Claimant

•^^

v^ ....-•""'
RESPONDENTS

Non-applicants

MISC. APPEALfaN O. \2-3 OF 2012

^/ Dheeraj Shukla, S/o R.B. Shukla,

aged about 22 years, R/o Village

Ganeshpur, Post Vishrampur,

Tahsil and Police Station Simga,

District Raipur (C.G.)

VERSUS

1. Vimesh Kumar Lal, S/o Victor Lal,

aged about 32 years, R/o Village

GaneshRi.ir, Post Vishrampur,

Disfffct Raipur (C.G.)

(Driver of offending vehicle

Motorcycle Bajaj Pulsar no. CG-04

CU 0950)

^ Raju Ratre, S/o Shri Ramcharan

Ratre, aged about not known, R/o

Village and Post Limtara, Police

Station and Tahsil Simga, District

Raipur (C.G.)

(Registered owner of offending

vehicle Motorcycle Bajaj Pulsar no.

CG-04 CU 0950)

3,/ Reliance General Insurance

Company Limited, Anil Dhiru Bhai

Ambani Group,

Through: Officer-in-Charge,

Reliance General Insurance

Company Limited, Shop No. 412-

413, 4th Floor, Ravi Bhawan,

JaystambhChowk, Raipur (C.G.)

(Insurer of offending vehicle

Motorcycle Bajaj Pulsar no. CG-04

CU 0950)
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Claimed before Tribunal

Amount awarded by the learned Tribunal

Claimed in this memo ofappeal

Court fee affixed

w::l
Rs. 7,00,000/-

Nil

Rs. 7,00,000/-

Rs. fS'/-

^...^'"
MISCELLANEOUS APPEAL UNDER SECTION 173 OF THE MOTOR

VEHICLE ACT, 1988

f~*,
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M,A[C1 i29 of2012

Dheeraj Shukia

Vs.

Vimesh Kumar Lal

2.

Present Mr. Ashok Soni, counse! for the &ppeVant.
Mr. Sourabh Sharma, counsei for respondent No.3.

This appeal has been fiied against the impugned award dated

22.11.2011 passed by iearned Additiona! Motor Accident

Ci'aims Tribunal; Bhatapara, Distt. Raipur (CG) (for short "the

Claims Tribunai") in Claim Case No.27/2009.

!rief facts of the case are that on 05.0t.2008, the

appeilant/claimant and the respondent No.1 herein were

pmg towards Nandghat from Simga on the motor cycte

'Bajsj Puisar' bearing registration No.CG-04-CU/0950.

Due to rash and negligent driving of respondent No.1

herein, ths said vehicle dashed another motor cyc.ie

bearing registration No.CG-07-LD/1657 belonging to one

Majid, as a result of which, the appellant/'claimant herein

got grievousiy injured. The appellant/claimant herein, vvho

suffered permanent disabjlity, was injSi'ally admitted in Govt.

hospitai, Sjmga from where he was shifted to Ramkrishns

Hospitai and undergone treatment for about six months.

The appei'ant/ciaimant filed claim pstition u/s 166 or' the
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Motor Vehicles Act, 1988 for the award or compensation to

the tune of Rs.7,00,000/- under various heads,

3. The Claims Tribunai after hearing the parties in the matter

and considering the msteriai availabie on record, dismi'ssed

the claim petition of the appefiant/ci'aimant herein on the

}round of non-joinder of parties.

4. We have heard learned counsel for the parties, perused

the record of Ciaims Tribunal as A'?i

award.

as tne smpugns

Learned counsel for the appeliant/claimant has submitted

that the ciaim petition has been dismissed on the ground

that it was bad for non-joinder of the parties i.e. the driver,

owner and insurer

has

which the a

nsurer of the motor cycle belonging to Maj

;oilied with the motor cycte 'Bajaj

/ciaimant

'sar'

other grouno' was that the ctaimant himseif was driving the

motoroycle.

The Ciaims Tribunal has not considered the fact that the

driver of the motor cycle 'Bajaj Putear' in

appeliant/claimant was Sraveling, had admitfed his gui't

before the Judicisi Magistrate, First Cfass, Simga in whose

Court, the charge sheet was fiied against him after

conciuding the investigation by the Potice ihat the he was

driving the vehicie and commitred the accident. It may be

noticed thst the driver of the offending vehlcte namety

Vimesh-Kumar Lai is the respondent No.1 in the instant_
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appeal who was aiso .1 in the claim

dii.JUi i.

7. With regard to the non-joinder of the driver, owner an<

insurer of the other motor cycle which met with accident

wlth 'Bajaj Puisar' In whi'ch the injured was traveling, it is a

well settled that a claim petition cannot be dismissed for
^

non-joinder of the parties as it shayid have been treated as
-%^

a cfvii suit. The claimant should not be denied just

compensation for technical ground. However, if the Cfaims

Tribuna! fe!t thst there was necessity of impleadment of

party, jt couid have directed the claimant to impiead

necessary parties instead of dismissing the claim petltion

on thaf ground. fn the matter of Rajkumar Vs. Alav Kusnar

mother reported in 2010 (12) SCALE wherein m Para-11 fhe

Hon'bie Apex Court has heid as unaer:-

"11. The Tribuna! shouSd not be a sllerst spectator when
medica! ewdence is tendered in regarcS to Ifte injuries and
their effect, m partici/Sar the extent of pennanent
disabiiity. Secttons 168 and 169 of the Act make ft
ewcjsnt that the Tribuna! ctoes not function as a neutral
umpire as in a dyi! su'st, but as an aciwe explorer and
seeker of truth who is requjsd to 'hotct an enquiry into the
ciai'm' for deterinming the 'just compensetion'. The
TribunaS should therefore take an acfrVe ro/e fo ascertesn
the frue and correct posittcvi so ffsatitcan assess fte !just

compensation'. Whiie dsaiing with f^rsona! injur/ cases,
ihe Tnbunai should preierably equip its
Dwtionafy' and a Handbook for
physical impairment (for example the Manua! for
Evaluation of Parmanent Physical impainnent for
Orthopedic Surgeons, prepared by Americ.an AcacSemy of
Ofthopedic Suiyeons or its indian wjuivateni or other
authomed texts) for tinderstanding tf?s medical evktence
and assessing the phyacat and functiona! disabffity. The
Tribt/nai may aiso keep

'in
vjew the first scheduk to the

Workmen's CompensaVon Act, 1923 which g'ves some
mcfr'caffon aoouf the extent of pennanent disabllity in
dsfferent types of injuries, in the case of workmen. if a
Doctor giving evidence yses technicai mecScal terms, fhe
TribunaS should JnstruSt him to state

'sn
additlon,

'sn
sifni

^
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non-njed'icai tenns, the nature and tha effect of the Snjury:
i'f a doctor gives evidence about the percentage of
pennanent dssabitity, the TribunaS has to seek clarification
as to whether such percentage of disability is the
functionaS disab'iSty w'lth wference to the whoSe body or
whether it is only wiih reference to a limb. !f the
percentage of permanent cSisabHity is stated with
reference to a iimb. the Tribuna! wiU have to seek the
doctor's opsnton ss to whether it ;s posssble to dedwe the
cwressjonding functional pennanent disabiSty with
reference to the whole body and ifso fhe percentage."

8. In the instant case, even if it is assurtled that it was

negiigence on the part of the drivcfc-'of 'Bajaj Pulsar' as well

as the driver of the other motor cycie which has coilided

with 'Bajaj Pulsar', the psllion rider couid ailege the case of

composite negiigence and in that case, the other offending

vehicle w'as not a necessary party. This point has been

k iin the matter of T.0. Anthorsy vs. Kawarnan and

others reported in (2808) 3 Supreme Court Cases 748 in

paragraph-6, whteh.is as under:-

^.c Mf^-'u'omposite negllgence" refers ta ths negligence on

fnjwed as a result ofnegligence on the part of tvi/o
or more wrongdoers,. it is ss/tf that the person was
snjiired on account or' ffte composite neg!igence of
those wrongdoe/y. In such a case, each
wrongdoer is jointly snd severatly liable to the
injured for payment of the entire damages and the
injured person has the choice of proceeding
against all or any of them. In such a case, ths
injured need not estab'lish t'ne extent of
responsibility of each wrongdoer sepsratety, nor is
it necessary for the court to detemiine the extent of
Sability of each wrongdoer separateSy. On the
other hand where a person suffers injury, partS'y
cfue to ffts negligence on the part of another person
or persons, snd partly as a resuH of his ovf/n
negligence, then fhe negfigence on the part of the
tnjwed which contributed to t'ne accident is referred
to - as his contnbutory negligence. Where the
injured is guilty of some nsgiigence, his claim for
damages ,'s not defeated msrely by reason of the
negligence on his part but the cSamages
recoverable by him. arrespact of the

'mjunes
stand

r
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reduced in proportion to his contributory
negligence."

9. It aiso appears that the Claims Tribunal has not considered

the fact that the charge sheet was filed against Vimesh

Kumar Lai, the respondent No.1 herein, who admitted his

guilt before the Judicial Maglstrate, First CIass, Simga.

The Claims Tribunal dismissed She claim petition inter alia

on She ground that in the F.1.R, jodged by some other

person, She appellanb'c!aimanfWas alleged to be the driver

of the offending vehicle but the Tribuna! neither heed

investiaation or charae sheet nor the

admission of guilt of the driver of 'Bajaj Pulsar'.

Therefore, in view of above, we are of the opinion that the

matter requires reconsideration at the end of the Ciaims

Tribunal and accordingly, we al'ow the appeal in part, set

aside the impugned award and the findings given therein

and remit the matter back to the Claims Tribuna! for

deciding the same afresh in the light of the observation

a&ove.

Needless to mention that the parties shaii be allowed to

amend the pleadings, adduce further evidence, file

documents or get the documents verified etc., and

thereafter the decision shall be taken afresh. The parties

shal! appear before the Claims Tribunal on 20 of June,

12. The records of the Tribuna! shail be sent back

forthwith. No order as to costs.

Sd/-
I-M.Quddusi

Judge

Sd/-
G. Minhajuddin

Judge
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