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S.B.CIVIL WRIT PETITION NO.5158/2011
         Prem Kumar Dagar 

Vs.
    Kailash Chandra Dagar 

Date of Order:  29th July 2011

HON'BLE MR. JUSTICE DINESH MAHESHWARI

Mr.Mishri Lal Chhangahni for the petitioner 

       BY THE COURT:

This  writ  petition  is  directed  against  the  order  dated

27.09.2010 (Annex.8)  as passed in Civil  Suit  No.7/2005 whereby,

while  dealing  with  the  suit  after  remand,  the  learned  Civil  Judge

(Jr.Division), Jodhpur City, Jodhpur  has considered the application

moved  by  the  defendant-petitioner  under  Section  17  of  the

Registration Act,  1908  ('the Act')   and has rejected the objection

about admissibility of the disputed document, an agreement dated

27.01.1984,  with  the  observations  that  the  requirement  of

compulsory registration of such agreement came to be incorporated

in  the  Act  by  the  amendment  of  the  year  1989  whereas  the

agreement  in  question  was  of  the  year  1984  and  then,  the

agreement in question had  already been exhibited in evidence and

the defendant  had  already carried out  cross-examination. 

The dispute herein  is  between the  brothers.   The plaintiff-

respondent has filed the  suit for specific performance and perpetual

injunction essentially on the allegations that the property described in

paragraph-1 of the plaint  was purchased him  but as the suit  for

eviction in relation to another property comprised in shop No.7 was
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pending  against  the father of the parties,  the sale deed was got

executed in the name of the petitioner-defendant because of such

suit.   The  plaintiff  alleged   that  the  parties  entered  into  an  oral

agreement   for  execution of  the  sale  document  in  relation  to  the

property in question by the defendant  in favour of the plaintiff  after

decision of the said suit; and then, an  agreement dated 27.01.1984

was  also  executed  to  the  effect  that  after  termination  of  the

proceedings in other suit relating to shop No.7, the defendant would

execute the sale deed in favour of  the plaintiff.   The plaintiff  also

alleged himself being in possession of the property in question from

the date of purchase and himself alone having paid  everything for

purchase of the property.

  The plaintiff alleged that the said suit in relation to shop No.7

has come to an end but the defendant was not executing the sale

deed of the suit property  in his favour, and on the contrary,  had

issued an advertisement proposing to sell the suit property though it

belongs to the plaintiff and there has been agreement executed in

favour of the plaintiff on 27.01.1984.  On such nature averments, the

plaintiff prayed for specific performance and for perpetual injunction.

The defendant-petitioner denied the suit in toto and  asserted

that the property in question had been purchased by him from his

own  income.   The  petitioner  denied  execution  of  the  alleged

agreement dated 27.01.1984 and stated the same to be a fabricated

document.   The  petitioner,  of  course,  took  an  averment  that  the

agreement was not admissible in evidence for want of registration.
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 The  learned  Trial  Court  framed  the  issues  essentially  with

reference to the relief claimed in the plaint and after taking evidence

and hearing the parties decreed the suit. 

 However,  the  learned  Appellate  Court,  in  its  order  dated

06.10.2009 (Annex.4),   found that  the Trial  Court  had not framed

proper issues in the matter where  execution of the agreement was

in  dispute  and  other  objections  were  also  raised  regarding

admissibility  of  the document.  The Appellate Court  found that  the

Trial Court did not frame the issue on the question of readiness and

willingness  of the plaintiff  either.  The Appellate Court,  therefore,

proceeded to set aside the judgment and decree of the Trial Court

and remanded the matter with the directions that the Trial Court shall

frame proper  issues  and  shall  give  opportunity  to  the  parties  for

leading evidence, if sought to be adduced in addition to the evidence

already  led,   and  then  shall  decide  the  matter  on  merits.   The

Appellate Court directed as under:-

“अत: अप�ल�र�-पततव�द
 क� ओर स� पसत�त अप�ल सव�क�र क� ज�त� ह�
व ववद�न अध�नसर न����ल� द�र� प�ररत तनर"� व ड$क� ददन'क
23.01.08  अप�सत कक�� ज�त� ह) व म�मल� इस तनद,श क�  स�र
अध�नसर न����ल� क. पततप�व/त कक�� ज�त� ह� कक वह उपर.क
observation  क. ध��न म3 रखत� ह�ए पकक�र7 क�  अभ9वचन7 क�  आध�र
पर सह
 रप स� ववव�दक7 क� सर>चन� कर� व क.ई पकक�र प@व" म3 प�श
क� गई स�क� क�  अततररक क.ई स�क� प�श करन� च�ह� त. उनह3 स�क�
क� अवसर द�कर प�न: पकरर क� ग�र�वग�र पर तनसत�रर कर3। पकरर
क� पररससरतत�7 क. द�खत� ह�ए अप�ल व�� पकक�र�न अपन� अपन�
वहन कर�ग3।"

After  remand,  the  Trial  Court   is  said  to  have  framed  the

followings as amended issues in the matter:-

“1)-  आ�� पततव�द
 द�र� ददन�>क 27-1-1984  क. व�दगसत स>पतत क�
ब�बत H व�द
 क�  पक म3 ववक� ववल�ख तनषप�ददत करन� ह�त@ इकर�र कक��
र� ?
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:- व�द

2)-  आ�� व�द
 इकर�रन�म� क�  म�त�बबक स>ववद� क� प�लन� करन� क�
भल�� सद)व त)��र व ततपर रह� ह� ? :- व�द


3)- आ�� व�द
 पततव�द
 क�  ववरद इस आश� क� सर�ई तन/�ध�ज� प�प
करन� क� हकद�र ह) कक पततव�द
 व�द
 क�  अल�व� अन� ककस� क. व�द
पत क� चरर स>ख�� 1 म3 वरर"त ज��द�द क� सर�न�नतरर �� ब�च�न
नह
> कर3।:- व�द
 

4)- आ�� व�दगसत ज��द�द क� कबज� व�द
 क�  प�स ह) ?:- व�द


5)  -आ�� तर�कथरत इकर�रन�म� ददन�>क 27-1-1984  पततव�द
 क.
म�ग�लत� म3 रखकर बन��� ग�� ह) और क�� �ह इकर�रन�म� फज� व
क@ टरथचत ह� :-पततव�द


6)-  आ�� इकर�रन�म� ददन�>क 27-1-1984 प>ज�कX त नह
> ह.न� स� स�क�
म3 ग�ह� नह
> ह) ?:- पततव�द


7)- अन�त./:-"

After  framing  of   such  issues,  the  defendant-petitioner

proceeded  to  move  an  application  on  12.02.2010  (Annex.6)  with

reference to Section 17 of the Act and submitted that the alleged

agreement dated 27.01.1984 had been exhibited in affidavit as Ex.1

but  the  defendant  has  objection   that  such  document  was

compulsorily   registrable  under  Section  17  of  the  Act  and  was

inadmissible in  evidence for  want of  registration.    The petitioner,

therefore,  prayed  that  issue  No.6  relating  to  admissibility  of  the

agreement  be decided at the first  and before taking the evidence of

the plaintiff.  

 The application aforesaid has been considered by the learned

Trial Court by  the impugned order dated 27.09.2010.  The learned

Trial Court took note of the arguments of the parties  including the

arguments on the question of   admissibility  of  the document  and

proceeded to reject the objection of the petitioner with the following

observations and findings:-
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“उक इकर�रन�म� ददन�>क 27-1-84 क� तनषप�ददत ह) जबकक ध�र� 17 (f)
प>ज��न अथधतन�म 1989  म3 ज.ड� गई। सजसक�  अन�स�र इकर�रन�म�
प>ज�कX त ह.न� च�दहए। इकर�रन�म� 1984 क� ह) तर� 1989 म3 प�वध�न
9@तलक� प9�व नह
> ह. सकत�। स�र ह
 व�द
 क�  शपर-पत पर पततव�द

द�र� सजरह क� ज� च�क� ह)। अत: व�द म3 ऐस� एतर�ज नह
> उठ��� ज�
सकत� कक इकर�रन�म� प>ज�कX त नह
> ह.न� क�  क�रर स�क� म3 ग�ह नह
>
ह)। प�र"न�-पत ख�ररज कक�� ज�न� �.ग� ह)।"

Aggrieved by the order aforesaid, the petitioner has filed this

writ petition.  The learned counsel for the petitioner has strenuously

argued that the procedure as adopted by the learned Trial Court has

caused prejudice to the petitioner inasmuch as  by the application

dated 12.02.2010 (Annex.6),  the petitioner only  prayed for decision

on  issue  No.6    before  evidence   but  while  dealing  with  this

application,  the  learned  Trial  Court  has   proceeded  to  hold  the

document admissible in evidence and thereby,  the issue No.6  is

rendered redundant.   It is also submitted that the learned Trial Court

has been in error in rejecting  the application of the petitioner on the

premise that agreement  has already been exhibited and admitted in

evidence  while  failing  to  consider  that  the   issue  regarding

admissibility was framed for the first time only on 14.12.2009.   Thus,

according to the learned counsel, the evidence previously recorded

could  not  debar   the  petitioner  from  raising  the  question  of

admissibility  of  the  document  for  want  of  registration.   It  is  also

submitted  that  the  learned  Trial  Court   has  misconstrued  the

provisions of Section 17 (b) of the Registration Act and has failed to

consider that the alleged agreement clearly purports to create  and

declare the rights  in the respondent and to extinguish the petitioner's

right, title and interest in the disputed property.  It is submitted that
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such document being compulsorily registerable, the question ought

to  have  been  decided  in  favour  of  the  petitioner.   The  learned

counsel has referred to and relied upon the decisions in  Kashinath

Bhaskar  Datar  Vs.  Bhaskar  Vishweshwar:  AIR  1952  SC  153,

Mt.Haliman & Ors. Vs. Md. Manir & Ors.:AIR 1971  Patna 385,  Land

Acquisition Zone Officer, Talcher – Sambalpur Rail Link, Angul Vs.

Dhobani Sahu & Ors.: 2007 (59) AIC  404 (Ori.H.C.), and Naladhar

Mahapatra & Anr. Vs.  Seva Dibya & Ors.: AIR 1991 Orissa 166.

Having  given  a  thoughtful  consideration  to  the  submissions

made and having examined the record, this Court is not persuaded

to consider interference in the impugned order dated  27.09.2010.

True  though it  is  that  the  petitioner   moved the  application

only seeking orders for decision on issue No.6 at the first and by the

impugned order, the learned Trial Court   has decided the question

involved in issue No.6 itself but then, in the given set  of facts and

circumstances, the approach of  the learned Trial  Court  cannot be

said  to  be  wholly  unjustified  or  wholly  without  jurisdiction.    The

substance of  the  matter  had  been  that  the  petitioner  wanted  to

assert that the document in question was inadmissible for want of

registration; and   so had been the frame of issue No.6.  Now, while

arguing  on  the  application,  the  parties  also  advanced  their

arguments on the merits of the question involved in issue No.6.  In

the given position, it   would have been an empty formality  if  the

learned Trial Court would have first decided the application and then

posted the matter for hearing separately  on issue   No.6.   In fact,

from the contents of  the order  impugned,   it  is  but  apparent  that
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the question involved in issue No.6 was itself allowed to be argued

before the Court; and hence,  so far the prayer for decision on issue

No.6 at the first was concerned, that stood impliedly granted.   The

learned  Trial  Court  has  simultaneously  considered  the  question

involved in issue No.6 itself  and has pronounced the order that the

question  of  admissibility  was  not  available  to  be  raised   as  the

document  had already been exhibited  in  evidence; and that  the

agreement being of the year 1984,  the amendment of the year 1989

would not apply.  The argument on the matter of form as raised on

behalf of the petitioner does not relate to substance of the matter;

and  the  impugned  order  does  not  call  for  interference  on  such

grounds.

So  far  the  merits  of  the  case  are  concerned,  this  Court  is

clearly of opinion that the Trial Court has the jurisdiction to  rule on

admissibility of the document but then, the question  of admissibility

ought  to  have  been  raised  at  the  time  when  the  document  was

produced in evidence.  It remains trite  that the objection regarding

admissibility  cannot be raised by a party after the document has

been exhibited without any objection at the time of exhibition.  The

decision in Naladhar Mahapatra's case (supra)  as referred by the

learned counsel for the petitioner  itself refers to the decision of the

Hon'ble Supreme Court in the case of  P.C.Purushothama Reddiar:

AIR 1972 SC 608 that  it  is  not  open for  a party to  object  to  the

admissibility of the document which has been marked exhibit without

any objection by such party.   The other  observations as made in

Naladhar Mahapatra's case (supra)  cannot be read as laying down
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any  principle  contrary  to  the  principles  laid  down by  the  Hon'ble

Supreme  Court.   The  decisions  in  Kashinath  Bhaskar  Datar,

Mt.Haliman  and  Dhobani Sahu (supra)   had been of the cases

where  the  documents  in  question   were  purporting  to  create  or

extinguish  interest in the immoveable property.  In the present case,

the document  in question  is said to  be an agreement  and that by

itself  is  not  said  to  be  creating  or  extinguishing   the  rights  in

immoveable property. 

 In any case, it  is but apparent that the document had long

back been exhibited in evidence.  In fact, after it was exhibited, the

matter  was decided by the Trial  Court.   The matter is  now being

considered by the Trial Court  after remand  but then, even in the

remand order,  the  learned  Appellate  Court,  despite  making  other

observations,  has  only  permitted  taking  of   additional  evidence.

When  in  the  existing  evidence,  the   document  had already been

exhibited, merely because the matter had been remanded and issue

on admissibility had been framed later,   the existing evidence cannot

be considered to have wiped out.   In fact,  such an objection was

required to be raised by the petitioner at the very point of time  when

the document was being exhibited.  Merely because such objection

was suggested  cursorily  in  the  written  statement,  the   petitioner-

defendant   could   not  have  been  acceded  the   liberty  to  raise

objection  on  admissibility  in  the  second  round  of  litigation  after

remand though having not  raised  at  the  relevant  time.   Even on

merits, as noticed, the objection remains baseless.
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Viewed in its totality, the impugned order neither suffers from

any jurisdictional error nor leads to failure of justice.  No case for

interference in the writ jurisdiction is made out and this writ petition is

required to be dismissed.

However, it is made clear that this Court has, otherwise, not

pronounced on the merits of the case either way and no observation

in this order or in the impugned order dated 27.09.2010 shall have

bearing  on  the  merits  of  the  case  that  shall  be  considered  and

decided by the learned Trial Court in accordance with law.

With the observations foregoing, the petition stands dismissed.

(DINESH MAHESHWARI),  J.
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