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IN  THE  HIGH  COURT  OF  SIKKIM   :  GANGTOK

DATED    :    21.02.2011

CORAM

HON'BLE  MR.  JUSTICE  S.  P.  WANGDI,  JUDGE.

M.A.C.APPEAL  NO.04  0F  2010

2.

Smt.  Durga  Maya  Pradhan,

W/o  Sh.  Dhan  Bahadur  Pradhan.

Sh.  Dhan  Bahadur  Pradhan,

S/o  Late  Bir  Bahadur  Pradhan.

Sh.   Kumar  Pradhan,

S/o  Sh.  Bir  Bahadur  Pradhan.

All  resident:s  of  :-

Marchak,  Samlik,  Marchak  Block,

P.O.   and   P.S.,   Ranipool,

East  sikkim.                                       Appellants

Versus

Shri  Ghambir  Singh  Mangar,

S/o  Late  Kulbir  Mangar,

R/o  Kadamtam  Busty,

P.O.,  Assamlingzey,

P.S.,   Ranipool,

East  Sikkim.

The  Branch  Manager,

New  India  Assurance  Co.Ltd.,

National   Highway  31-A,

M.G,Marg,  Gangtok,

P.O.&  P.S.Gangtok,

East  sikkim.                            ..  Respondents

For the  appellants Mr.  Ajay  Rathi,  Advocate  with  Ms.

Sushma  Pradhan,  Advocate.

For the  respondent  no.1    :         Mr.  Ashok  pradhan,  Advocate.

For the  respondent  no.2    :         Mr.  Sudesh  Joshi,  Advocate.
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ORDER

Wanadi,  J.

This   appeal   is   directed   against   the  judgment   of  the

learned   Motor  Accident  Claims  Tribunal,   East  and   North  Sikkim  at

Gangtok,   dat:ed   24.09.2010   in   M.A.C.T.   Case   No.46   of   2008   by

the     appellant     on     the     sole     ground     that     the     quantum     of

compensation   awarded   by  the  Claims  Tribunal   is  inadequate  and

insufficient  contrary  to  the  evidence  on  the  records.

It  is  the  case  of  the  appellant  that  the  Claims  Tribunal

committed   error  in   taking   Rs.1,500/-only  as   monthly   income  of

the   deceased,   quite   arbitrary   and   in   conflict   with   the   evidence

adduced  during  the  enquiry  before  it.

The   point  for  determination   in   the  appeal   being   very

short,  with  the  consent  of  the  learned  Counsel  of  the  parties,  t:he

matter  was  taken  up  for final  disposal  today.

4. Heard.

Mr.   Ajay   Rathi,   learned   Counsel   appearing   on   behalf

of  t:he   appellants,   placed   the  following   evidence   in   support  of  his

claim  of  the  deceased  earning  Rs.3,000/-per  month  as  his  salary

at  the  time  of  his  death:-

(a)        Paragraph   6   of   the   claim   petition   which   reads

as:

``6.       Monthly   income   of     :    Monthly     salary     of

the    person    dead/         Rs.3000/=(Net)

Daily               earning/          Rs.Three   thousand

income  was:-                       only  per  month.
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(b)       Paragraph    16   of  the   written   objection   filed   on

behalf  of  the  respondent  no.1,  being  the  owner  of  the

accident  vehicle  which  reads  as:

"17.    That   with   reference   to   paragraph   1   to   6

are  matter of records''.

(c)        Ext.   22   which   is   a   salary   certificate   Issued   by

the  owner  of the  vehicle;

(d)       Paragraph   20  of  the  affidavit  in   evidence  of  the

claimant     no.3,     who     is     the     brother     of    the

deceased  which  reads  as:

"20.    That  my  deceased  brother was

working     as     labour     cum     handyboy     of

Respondent  No.1  and  he  was  drawing  the

salary  to  the  tune  of  Rs.3000/-   (Rs.three

thousand)   only   Exbt-22    is   the   original

Salary  Certificate   issued   by  the   Shri

Gambir    Singh    Mangar    (Respondent

No.1)     of     Kadamtam      Busty,      East

Sikkim,,.

(e)       The   following   portion   of  the   cross`examination

of   the    claimant    by    the    Counsel    on    behalf   of

O.P.No.1:-

"It  is  true  that  all  the  relevant  documents

of   the    ill-fated    vehicle    and    the    Driving

License  of  deceased  driver  were  valid  and

effective  at  the  relevant  time."

(f)        The   following   portion   of  the   cross   examination

of  the  claimant  no.3  by  t:he  Counsel  on   behalf  of

the  O.P.No.2:-

`` ......... It    is    not   a    fact   that    my   deceased

brother     was     not     earning     a     sum     of

Rs.3000/-      per     month      as      his     salary.

6.

cly

By   relying   on   the   above   evidence,   Mr.   Rathi   submits

that    the    claimant    has    been    successful     in     proving    that    the

deceased   did   earn    Rs.3,000/-   per   month,   as   asserted   by   the

claimants/appellants  in  t:heir  claim  petition.
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7. Mr.   Sudesh   Joshi,   learned   Advocate   representing   the

0.P.No.2,  the  Insurance  Company,  on  the  other  hand,  strenuously

argued  that  the  findings  of  the  learned  Claims  Tribunal  was  quite

reasonable  and   no  error  or  defect  can  be  made  out  of  it.    It  was

submitted    by    him    that   the    O.P.No.2    in    paragraph    7    of   their

written   objection   had   categorically   denied   that   the   deceased   at

the  time  of  his  death  earned  Rs.3,000/-per  month.    Reliance  was

also   placed   upon   the  cross-examination   of  the   claimant   no.3   by

the  Insurance  Company  which  reads  as  -

"It  is  not  a  fact  that  my  deceased   brother  was

not  earning  Rs.3000/-per  month  as  his  salary''.

Mr.    Joshi    asserted    that   the   claimant    had    failed    t:o

prove   the   document   Ext.   22   being   the   salary   certificate,   as  the

owner  of  the  vehicle  who  issued  that  certificate  was  not  produced

as   a   witness,   thereby   requiring   the   Court   to   draw   an   adverse

inference   against   him.     As   per  him,   had   the   owner  entered   into

the  witness  box,   it  would   have  enabled  the  Insurance  Company,

the  O.P.No.2,  to  cross-examine  him  in  order  to  find  out  the  truth

or  falsity  of  Ext.22.

Mr.   Ashok   Pradhan,   learned   Advocate   who   appeared

on   behalf  of  the  O.P.No.1,  the  owner  of  the  vehicle,  chose  not  to

make  any  submission  despite  the  opportunity  available  to  him.

10.                    Before    entering    into    the    merits    of   the    case,    it    is

observed  that  the  records  of the  Claims  Tribunal  do  not  appear  to
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have   been   maintained   properly.      It   is   noticed   that   although   t:he

exhibits   have   been   referred   to   by   the   Claims   Tribunal,   none   of

them  appear  to  have  been  marked  thereby  making  it  difficult  for

this  Court  to  identify  them.    As  remanding  the  case  to  the  Claims

Tribunal   for  this   limited   purpose   would   have   been   a   travesty   of

justice  considering  the  resultant  delay  in  disposal  of  the  case,  the

learned   Counsels   representing   the   parties,   when   asked   of  them,

assisted   this   Court   in   identifying   the   documents   and   most   fairly

conceded  that  the  exhibits  referred  to  in  the  judgment  related  to

them.    Under  such  circumstances,  this  Court  proceeded  to  dispose

of the  matter.

11. Having    considered    the    records    of    the    case,    the

evidence  on  record  and  the  respective  submissions  of  the  learned

Counsels    of   the    parties,    this    Court    is    of   the    view    that    the

judgment  of  the  Claims  Trlbunal   is  qulte  perverse  in  so  far  as  its

finding   on   the  quantum   of  compensation   is  concerned.     In   order

to  avoid   repetition   and   prolixity  of  this  judgment,   this  Court  is  of

the   view   that  the   instances   indicat:ed   by   Mr.   Rathi   do   appear  to

clearly    indicat:e    that.        The    relevant    portion    of    the    impugned

judgment  of the  Claims Tribunal  is  reproduced  below:-

``11.                  Although   the   claimant's  case   is  that

the  deceased  used  to  earn  Rs:  3000/-per  month,  the

claimants     have     not    adduced     reliable    evidence    to

support    their    contention.        They    have    relied    on    a

Salary   certificate   issued   by   owner  of  the   vehicle   yet

the  owner  of  the   vehicle   did   not  come  to   exhibit  the

same.       Non    production    of   vehicle   owner   to    prove

Salary   certificate   of   deceased    marked    exbt.22,   the

opposite   party   no.2   was   debarred   to   cross-examine

him   and   has  suffered   prejudice.     Therefore  I  am   not
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12.

Inclined   to  accept   handlboy   or  labour  are   non-skllled

workers.    In  many  MACT  cases  I.nvolvi`ng  death  of Taxi

Driver,  claimants  put  the  salary  of  drlver  at  Rs.2500/

Looking  from  that  ang'e  also,  we  can  not  belleve  that

deceased  as  handiboy  used  to  get  salary  @  Rs:3000/-

p  in.     Hence  keeping   in  vlew  above  facts  the  monthly

salary   of  deceased   is   taken   to   Rs.    1500   only.     Thls

means      annual      income      of      the      deceased      was

Rs:18000/-.     Deducting   1/3  of  the  amount,  which  the

deceased   would   have   Incurred   towards   maintaining

hlmself  had   he   been   alive,   the  annual   pecunlary   loss

caused  to  the  claimant  would  be  Rs: 12,000/-.

It   is   a   settled   prlnciple   of   law   that   in   proceedings

before  the  Claims  Tribunals,  the  `aw  of  evidence  does  not  strictly

app`y.      However,   in   t:he   present   case,   in   view   of  the   pleadings

contained   in   paragraph   17   of  the   written   objectlon   of   the   O.P.

No.1,  the  owner  of the  vehlcle,  extracted  above,  and  the  fact  t:hat

in   the   cross-examination   of  the   clalmant   no  3,   no   question   was

raised  by  hlm  about  the  authent`clty  or  the  existence  of the  salary

certificate,   no   further  evldence   would   be   requlred   to   prove   the

ex'stence     of    such     dociiment.         Although     the     OPNo.2,     the

Insurance  Company,   has  denled  that  the  salary  of  the  deceased

was  Rs  3,000/-  per  month  both  in  the  pleadings  and  suggestions

to  that  effect  was   made  t:o  the  claimant   no.3   whi.Ie   bei.ng   crossL

examined,   nothing  further  has  been   brought  on   record  when  the

burden   to   prove   that  the   deceased   did   not   earn   Rs,3,000/-   per

month   was   upon   them   to   di.scharge.      In   fact,   we   find   that   no

evidence  was  at  aU  led  by  them  in  support  of their case.
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claims    Tn.bunal    contai.ned    I.n

13.                   Undersuchfactsandcircumstances,thefindingofthe

paragraph    11    of   the    impugned

Judgment    clearly    suffers    from.being    qilite    perverse    to    the

evidence  referred  to  above.    It  has  to  be  borne  ln   mlnd  that  the

c'aim   belng  considered  is  under  a  benevolent  piece  of  legislation.

A   young   ljfe   has   been   snuffed   out

den`al    that    the    accident    veh`cle    is    duly    Insured    under    which

c`rcilmstance   't   has   to   be  ensured   that  the   death   is   adequate`y

compensated,     The  pedantic  approach  of  the  Claims  Tribunal,   In

my  vlew,  `s  quite  opposed  to  such  prlncip'e  and  is  liable  to  be  set

asl`de.

per-maturely.      There   I.s   no

14.                    In   the   result,   theappea'   Isallowed,      The   Impugned

Judgment  of  the   C'aims  Tribi/nal   is   modified   by   holding   that  the

monthly  sa'ary  of  the   deceased   ls   Rs.   3,000/-   per  month   which

would  make  it  Rs,36,000/-annually.    Thereafter,  with  a  deductlon

of    one    third    of    the    amount,    `.e,     Rs.12,000/-towards    the

maintenance   of  the   deceased   had   he   been   alive,   the   pecuniary

loss  caused  to  the  claimant  would  be  Rs  24,000/-.     Applying  the

mu`tiplier  13,  the  amount  of compensatlon  would,  therefore,  work

out  to  RS.3,12,000/-.    The  rest  of  the  amount  being  undisturbed,

the  total  compensation  would  work  out  as  follows:  -

(i)         Totalcompensation           -            3,12,000.00

(ij)        Funeral  expenses                                     2,000.00

(iii)      Lossof estate 2

Total       -      Rs.3

500.00
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15.                   The    claimant    shaH    pay     necessary    court    fees    as

prescribed  under  law.

16.                   ItisdirectedthatthefuHamountof thecompensatlon

shaH   be   pa`d   by   the  O.P.No.2,   the   Insurance   Company,   wlt:hin   a

period   of   30   days   commencing    from    the   date   of   this   Order

Failure  on  the  part  of  the  Insurance  Company  to  comply  with  the

direction   contained   in   this  order  shaH   enta"   a   further  Interest  of

20/o  over  the  loo/o  awarded  by  the  Clalms  Trlbunal,  both  of  which

shaH   be   effectlve   from   the   date   of  the   claim   made   before   the

Clai.ms  Tri.bunal.

Judge
2iQ2=2Qu
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