IN THE HIGH COURT OF SIKKIM : GANGTOK

BATER: 1 21 842011

CORAM

HON'BLE MR. JUSTICE S. P. WANGDI, JUDGE.

M.AC.APPEAL NO.O4 OF 2010

1L Smt. Durga Maya Pradhan,
Wia Sh, Dhan Bahadur Pradhan.

2 Sh. Dnan Bahadur Pragnan,
S5fo Late Bir Bahadur Pragnan.

il 5h. Eumar Pradhan,
S/fo Sh. Bir Bahadur Pradhan.

All residents of :-

Marchak, Samlik, Marchak Biock,

P.O. and P.S., Ranipoal,

East Sikkim. ..... Appellants

Versus

Shri Ghambir Singh Mangar,
5/0 Late Kulbir Mangar,
R/c Kadamtam Busty,
P.0., Assamlingzey,
PS5 Ranipaal,
East Sikkim,

2 The Branch Manager,
Mew India Assurance Co.ltd.,
Mational Highway 31-A,
MG Marg, Gangtok,
P.0.a P.5 Gangtok,

East Sikkim. ... Respondents
For the appellants . Mr, Ajay Rathi, Advoecate with Ms.
Sushma Pradhan, Advocate.
Far the respondent no. i Mr. Ashok PFradhan, Advocate.
For the respondent no.2 Mr. Sudesh Joshl, Advocate.

b4



2011:SHC:1


ORDER

Wangdi, J.

This apocal is directed against the jucgment of the

learned Moter Accident Claims Tribunal, East and North Sikkim at
Gangtok, dated 24.09.2010 In M.A.C.T. -Case No.46 of 2008 by
the appellant on the sple ground thal the guantum of
compensation awarded by the Ciaims Tribunal is inadequate and

insufficient contrary o the evidence on the records.

2, It is the case of the appellant that the Claims Tribunal
committed error in taking Rs,1,500/- only as monthly incgome of
the deceased, quite arbitrary and n cenflct with the ewvidence

adduced during the enguiry bBefora it.

3. The point for determination in the appea! being very
short, with the tonsent of the learned Counsel of the parties, the

matter was taken up for final disposal today,

4. Hearg.

- Mr. Ajay Rathi, learned Counsgl appearing on behaif
ef the appellants, placed the fallowing evidence in suppoart of his
citalm af the geceased earning Rs.3,0007- per month as his saiary
at the time of his death:-

(a} Paragraph & of tne ciaim pétition which reacs

“a. Monthly ncome af - Monthiy salary of
the person dead/ RS, 3000/ =(MNet)
Caaily earning, Rs.Thres: thousand

INCOME Was: - only per month,
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(b} Paragraph 16 of the written objection filed on
behalf of the respondent no. 1, being the awner of the
accident vehicle which reads as:

172, That with reference to paragraph 1 tp 6
are matter of records".

{c) Ext. 22 which is & saiary certificate issued by
the ownar of the vehicle:

{d) Paragraph 20 of the affidavit in evidence of the
claimant no.3, wha 5 the brather of the
gdeceased which reads as:

"20. That my deceased brother was
warking  as labour cum  handyboy  of
Respondent No.l and he was drawing the
salery to the tune of Rs.3000/- {Rs.three
thousand) only Exbt-22 is the ariginal
Salary Certificate issued by the Shri
Gambir Singh Mangar (Respondent
MNo.1) of Kadamtam Busty, East
Sikkim",

{e] The follawing portion of the cross-examingtian
af the claimart by the Counsel on behalf of
CLEMe -

“IL is true that all the relevant docurnents
of the Hll-fated wehicla and the Driving
License of deceased driver were valid anid
effective at the relevant time."

(¥} The following poartion of the cross exarmination
of the claimant no.3 by the Counsel on pehalf af
the O.P Ng.2:-

Yaenlb i not a Fact that my deceased

brother was not earning a sum of
Re.3000/- per month as his salary

&. By relving on the above ewidence, Mr, Bathi submits

that the c¢laimant has been successful in proving that the

e

deceased did earn Rs.3,000/- per maonth, as assarted by th

clatmants/appellants in their claim petiticn
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e v, Sudesh loshi, learned Advocate representing the
{.P.Ne.2, the Insurance Company, an the aother hand, strenuously
argued that the findings of the learned Claims Triounal was guite
reasanahble and no error or defect can be made out of it. It was
submitied by him that the G.F:No:2 n paragraph 7 of their
written abjection had categorically denied that the deceased at
the time of his death earned Rs.3.000/- per manth. Reilance was
also placed upon the cross-examination of the claimant na.3 by
thie Insurance Company which reads as -

It is not a fact that my deceased brather was

nat earning Rs.3000/- per month as his salary™.

8. Mr., Joshi asserted that the claimant had Fallegd to
prove the document Ext. 22 being the salary certificale, as Lhe
owner of the venicle who issued that certificate was nat produced
ds & witnass; thereby reguiring tho Court to draw an adverse
inference against nim.. As per him; had the owner entered into
Lhe witriess box, it would have enabled the Insurance Company,
the O.P.Mo.2; o cross-examing him in order to find owt the truth

or falsity of Ext;22.

. Me, Ashok Pradharn, learned Advocate who appeared
an behalf of the 0.P.No.1, the awner of the vehicle, chose not to

rmake any submission despite the gpportunity avallable to him,

10. Befaore entering into the merits ot the case, it is

abseryved that the records of the Claims Tribunal do not appear o



2011:SHC:1


nave begn maintained properly. It 5 noticed that althouagh the
exnibits have been referred to by the Claims Tribunal, none of
them appear to have been marked thereby making 1t difficult for
this Court Lo Identify them. As semanding the case to the Claims
Tribunal far this limited purpese would have been a travesty of
justice considering the resultant delay in disposal of the case, the
learned Counsels representing the parties, when asked of them,
assisted this Court in identifying the documents and most fairly
conceded that the exhibits referred ta In the juggment rolated ta
them, Under such circumstances, this Court proceedad to dispose

of the matter.

11. Having considered the records of the gase, the
avigence on record and the respective submissions of the learned
Counsals of the parties; this Caurt is of the wiew that the
udgment of the Claims Tribunal is guite perverse in st far as s
finding on the quantum of compenzation is congerned.  In order
to averd repetition and prolixity of this judgment, this Caurt is of
tha wiew that the Instances Indicated by Mr. Rathi do appear to
clegriy indicaie that The relevant portlan af the impugned
judgment of the Claims Tribunal & reproduced below -

i & Although the claimant’'s case 5 that
the deceased used 'to earn Rs: 3000/- per month, the
claimants have nol adduced reliabie eviderce fo
support their contentian. They have relied on: a
Salary certiicate issued by owner of the vehicle yvel
the pwner of the vehicle did not come to exhibit the
same. MNon production of wvenicle ocwner to prove
Salary cerificate of deceased marked exbt.22, the

apposite party no. 2 was debarred to cross-examing
Alen and has suffered prejudice. Therefore | am not
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inclined to decept handibay or labour are nen-skilied
Workers. In many MACT cases Inveiving death of Taxi
Driver, claimants PUt the salary of driver gt R5: 25007,
Laoking from that angle also, we can nat oelicve that
deceased as handiboy used to QEL salary @ Rs:3000/-
B.m,  Hence keeping in view above facts the manthly
salary of deceased is taken to Rs: 1500 only, This
means  arnual  income  of lhe  deceaseqd was
R& 18000;-, Ceducting 1/3 of the emaunt, which the
deceased would have incurred towards maintaining
nimself had he been alive, the annua| PECUNIAry loss
taused Lo the claimant wauld he Rs:12,0000-,

12, It is & sattled principie of law thac |n aroceadings
before the Claimss Tribunals, the law of evidence does not sCrictly
apply, However, in the RPrEsSEnt case, in view of the nleadings
contained in peragraph 17 of the written objection ¢f the 2P
MNa.l, the owner of tha vehicle, extracted aLOVE, and the fact that
N the cross-examination af the claimant no.3, no guestian WAL
raised by him about the authenticity or the axisténca of the salary
cartificate, no furtkie evidence would be reguired to prove the
Exiztence of such document. Although  the B.P No.2:. the
Insurance cempany, has denijed that the salary of ‘he deceased
was Rs.3,.000/- per month both in tha pleadings and suggestions
Lo that effect was made to the claimant no.3 wnile ke Ng  Cross-
examingd, nothing further Has been arougnt on record when the
burden to prove that the deceased did ngt earn Rs,3,000/- pEr
month was upon them to discharge. In fact, we find that no

Syvidence was at all led Dy IAem in suppalt of their case.
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13 Wnder such faces and Circumstances, the finding of the
Claims  Tribunal Chntained in Paragraph 11 of the IMmpugnag
judgment Clearly  suffars fram sbeing quite PETVErse to the
evidence referred o above. It has 1y 22 bome in ming that the
claim being Considered 15 under g DEnevalent pioce of legislation.
A young ife has been snuffed out PEr=-maturely. There s no
denial that the accident vehicle je Ully insured yader which
Circumstance ji Nas [0 be ensyred that the daarh s adequately
CAmpensated. The Pedantic approach of the Claims Tribunal, in
My viaw, is guite LOposed to such principle and is liapla to. be set

dsige,

14, In the result, the appeal ic allowed. Thp impugned
judgrment of the Ciaims Tribuna! js modified by nelding that the
monthly salary of the deceased is fis, 3,0004- per month which
Would make jt Rs.36,000/- annuaflly. Thereafter, with 3 deduction
of one third of the  amount, LB RE12,000/- towards the
rmaintenance of the deceased hagd ke bean dlive, the Pocuniary
loss caused to the claimant would be RS 24, 000/-, Applying the
muitipiier 13, the amount af Lormpensation would, therefore, waorle
Out L8-Rs.3,12,000/-. The rest of the dMoUnt being undisturbag,

the total compensation would WOk gut as follows:

() Total compensation - 3,12.000.00
Wi} Funeral expenses - 200060
ity Loss of estate = 2,000.00
' Total - R5.3,16,500.00
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aty/

15. The claimant shail P2y necessary court feag as

prescribed undar =10

16. [Eis directed that the full amaount of e Compensation
shall be paigd oy the QP Na.2. the Insurance Company, within a
peried af 30 days Cammencing from the date of this Order,
Fallure an the sars of the Insurance Company to COmply with the
direction contained N tris order shail entail = further Interest of
2% over the 109 awarded by the Claims 7 rbunal, oath of which
shall be effactive from the date of the claim made Cefore  the

Claims Tribunal

angdi )

Judge
21.02.2011

Index : Yes/no

Internat : Yes flhl‘l.‘ff
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