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*IN THE HIGH COURT OF DELHI AT NEW DELHI 1 )4

C.L. RAINA

UOI AND ANR.

CORAM:

Writ Petition (Civil) No. 7057/2007
and CM No. 13421/2004

Date of decision : November 30, 2010

... Petitioner
Through: Mr. Thakur Summit, Advocate

VERSUS

_ ....Respondents
Through: Mr. R. V. Sinha with Mr. A.S. Singh,
Advocates. '

HON'BLE MS. JUSTICE GITA MITTAL

1. Whether reporters of local papers may be allowed to see the
Judgment?

2. To be referred to the Reporter or not?

3. Whether the judgment should be reported in the
Digest? '

GITA MITTAIL,

For orders see W.P.(C) No. 15239/2004.

November 30, 2010

kr

Certify that the digitgTile and
physical file hav compared and
thedigital datai er the physical
file and no page iSThissing.
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*IN THE HIGH COURT OF DELHI AT NEW DELHI M)

+ W.P.(C) Ne.15239/2004 & CM No. 11011/2004

. WS
Date of decisiomn: N@vemhenﬁl}, 2010

P.K. KOUL : S . Petitioner
S Through: Mr. B. L. Wah Advocate
| VERSUS |
ESTATE OFFICER AND ANR. ~ ...Respondents

Through: Mr. Jatan Slngh with Mr.
Abhishek Aggarwal and Ms. Megha
' Bha1 ara, Advocates.

AND

(@ Writ Petition (le) No. 1524@/2@@4 '
‘and CM No. 11013/2004

T.K. OGRA o | .... Petitioner
’ - Through: Mr. B. L. Wali, Advocate

VERSUS

ESTATE OFFICER AND ANR.

...Respondents - - : SR
Through - Mr: Jatan Singh with Mr..
Abhishek Aggarwal and Ms. Megha
‘Bharara, Advocates S

. AND -
' (3) Writ Petition (CiviD) No. 15245/04

' and CM No. 11026/20@4

)

AK. MUKOO = o ... Pétitioner -
 Through: Mr. B.L. Wali, Advocate
VERSUS |
ESTATE OFFICER AND ORS. ' "....Respondents

. Through: Mr. Jatan Singh with Mr,
Abhishek Aggarwal and Ms. Megha
Bharara Advocates.
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AND

" (4) Writ Petition (Civil) No. 1524.6/2004 - @
and CM No. 11029/2004

M.L.DULLU | ... Petitioner
‘ ' ‘ Through: - Mr. B.L. Wali, Advocate

VERSUS
ESTATE OFFICER AND ANR S ....Respondents
Through: Mr. Jatan Singh with Mr.
Abhishek Aggarwal and Ms. Megha
Bharara, Advocates. .

~AND

(5) Writ Peétition (Civil) No. 862/2@@4
‘and CM No. 736/2006.

A.K. TRISAIL ' - . Petitioner

{‘ : K : Through: Mr. ManoJ V. George,
v Advocate :
- VERSUS
ESTATE OFFICER AND ANR. ' ....Respondents

Through: Mr. Jatan Singh with Mr.
Abhishek Aggarwal and Ms. Megha
Bharara, Advocates.

- AND

(6) Writ Petition (Civil) No. 15241/2@@41
and CM No. 11016/2004

T.S. BALI | ... Petitioner

Through_: Mr. B. L. Wali, Advocate
VERSUS |
ESTATE OFFICER AND ANR. ..Respondents

Through: Mr. Jatan Smgh with Mr.
" Abhishek Aggarwal and Ms. Megha

Bharara, Advocates.

AND

(7 Writ Petition (Cnvﬂ) No. 15264/2@(@4
and CM No. 11@44/2@@4

P.N.KACHROO . . Petitoner
Through: Mr. B. L. Wali, Advocate
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VE;RSUS - o \9)

,ESTATE OFFICER AND ANR. - ..Respondents

Through: Mr. Jatan %ngh with Mr.
Abhishek Aggarwal and Ms. Megha
- Bharara, Advocates.

AND

(8) Writ ]P’etltwn (Civil) No. 15279/2004
- and CM[ No. 11050/2004

‘C.L:MISRI 4 | ... Petitioner

Thfough: Mr. B. L. Walj, Advo'ca'te
VERSUS
ESTATE OF FICER AND ANR. : | ..Respondents

Through Mr. JaLan Smgh with Mr.
“ Abhishek Aggarwal and Ms. Megha
Bharara, Advocates. -

AND

(9) Writ Petition (Civil) No. 15698/2004
&md CM No. 11@44/2@@41

 PHOOLA RAINA | . Petitioner

(Wife of late Sh.T.N.Raina) Through: ~Mr. B. L. Wali,
, Advocate
VERSUS
ESTATE OFFICER AND ANR. : ...:Responden‘ts '

Through: Mr. Jatan Singh with Mr.
Abhishek Aggarwal and Ms. Megha
Bharara, Adyvocates.

AND

(10) Writ ]P’etutn@n (Cnvn]l) No. 1779/2004
and CM No. 1557/2@@6

TEJ KISHAN - ... Petitioner

—

Through: Mr. Samrat K. Nigam, Advocate
VERSUS . :

UOI & -ANR. : ..Respondents
- Through: Mr Ravinder Aga1wa1 Advocate
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AND
(11) Writ Petition (Civil) No. 2641/2006
& CM NO. 2379/2006

S.N.BHAT | ... Petitioner
' Through: Mr. Manoj V. George, Advocate
VERSUS
UOI AND ANR. ' | ....Respondents

Through: Mr. Jatan Singh with Mr. Abhishek
Aggarwal and Ms. Megha Bharara, Advocates. |

. - .' | . AND

(12) Writ Petition (Civil) No. 5681/2007
and CM No 1054&7/2@@7

M:K. TIKOO . ' ... Petitioner

» - Through: Mr. R.K. Handoo with Mr. .
Yoginder Handoo and Mr. Manish Shukla &
Mr. Atul Sharma, Advocates

VERSUS.

UOI AND ANR: : o o ..Respondents
- Through: Mr. R. V. Sinha W1Lh 1\/[1 CA.S.
Smgh Advocates

¢ - AND
(13) Wm’ﬁ: Petition (Civil) No. 7@57/2@@7
and CM No. 13421/2004

C.L. RAINA Peuuonel

Through: Mr Thakur SummlL Advocate
VERSUS
.UOI AND ANR. - ..Respondents

Through: Mr. R. V. Sinha W1L11 M1 A.S.
Smgh Advocates
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AND

(14]:) Writ Petition (Cwﬂ) No. 2869/2@@8
and CM[ No. 054@/2@@8 '

5.N. KAUL _ ... Petitioner
T - Through: Mr. R.K. Handoo with Mr.
' Yoginder Handoo and Mr. Manish -
Shukla & Mr. Atul Sharma, Advocates

VERSUS

- UOI AND ANR. ' Respondean

Through: Mr R. V. Smha with Mr. A.S. -

Singh, Advocates
AND

(15) Writ Petition (Civil) N@. 8599/2008
and CM No. 16497/2008

r

KANTIAYANI GANJOO ... Petitioner’
BRI ' Through: Mr. R.K. Handoo with Mr.
Yoginder Handoo and Mr. Manish
Shukla & Mr. Atul Sharma Advocates

VERSUS

UOI AND ANR. | ..Respondents

Through: Mr. R. V. Slnha with Mr. A.S.

Singh,Advocates.
AND

(16) Writ Petition (Civil) No. 8600/2008
and CM No. 16439/2008

M.L. KOUL | | . Petitioner
Through: Mr R.K. Handoo with Mr.

Yoginder Handoo and Mr. Manish .
Shukla & Mr. Atul Sharma, Advocates

" VERSUS'

' UOI AND ANR. : Réspondehts

Through: Mr. R. V. Smha with Mr. A.S.

Singh, Advocates.
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AND |
(17) Writ Petition (Civil) No: 8601/2008 7
& CM NO .16501/2008 '

VIJAY MAM - ' . Petitioner
A ‘ ‘Through: Mr. RK. Handoo with Mr.
. Yoginder Handoo and Mr. Manish
Shukla & Mr. Atul Sharma, Advocates

' VERSUS
UOI AND-ANR. o ' ..Respondents
‘ Through: -Mr. R. V. Sinha with Mr A.S.
Singh), Advocates
AND

_(18) Writ Petition (Civil) No. 8641/2009
and CM No. 5796/2009

P.L. KAUL o ... Petitioner
o Through: Mr. Samrat K. Nigam,
Advocate )
VERSUS
UOI AND ANR. , ..Respondents -

Through Mr. R V. Sinha with Mr. A.S.
Singh, Advocates '

AND

(19) Writ Petition (Civil) No. 9609/2009
& CM NO. 7654/2009

Y.S. JAMWAL - P Petluoner
: * Through: .Mr. Naresh Thanal Advocate
. VERSUS
UoIL ANDANR. - o . .-Respondents

. Through: © Mr. R. V, Smha with Mr A.S.
Smgh Advocates.

AND

(20) Writ Petition (Clvﬂ) No. 11377/2@@9
5 o & 1@986/2@@9 .

M.K. BAZAZ T ‘ . Petitioner
' ’ + Through: Mr R.K. Handoo with Mr.

- Yoginder Handoo and Mr. Manish
Shukla & Mr. Atul Sharma, Advocates
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VERSUS - f)/? |

UOI AND ANR. | | _Respondents

o Through . Mr. Jatan Smgh with Mr.
Abhishek Aggarwal and Ms. Megha

) Bhalara Advocates
AND

(21) Writ Petition (Civil) No. 11548/2009
& CM NO. 11351/2009

B.L. TAKAROO | | . Petitioner
‘ Through: Mr. ManoJ V George,
Advocate
VERSUS
~ UOI AND ANR. o ' o ....Resﬁbndents

Through:  Mr. Jatan Singh with Mr.
Abhishek Aggarwal and Ms. Megha
Bharara, Advocates.

AND

(22) Writ Petition (Civil) No. 11488/2009
- & CM NO. 11242/20)@9

MOTILAL KAUL o . Petitioner
Through: Mr. B. L. Wah, Advocate

VERSUS

ESTATE OFFICER, DIRECTORATE OF ESTATES,
NIRMAN BHAWAN C ....Respondents

Through: Mr. Jatan Singh with Mr.
Abhishek Aggarwal and Ms. Megha
Bhar ara, Advocates.’

AND

(23) Wnt Petition (Civil) N@ 11489/2009
& CM NO. 1]124;41.-/2@@9

B.L. RAINA | ' . Petitioner
Through: Mr B. L. Wah Advocate
| VERSUS
ESTATE OFFICER - Respondents

Through: Mr. Jatan Smgh with Mr.
Abhishek Aggarwal and Ms. Megha
Bharara, Advocates.
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AND ‘ (7/\/)
({24L)) Wrrt Petition (C) No. 11490/2009
. & C.Mo.No.11246/2009

A.K. GIGOO ‘ | : ... Petitioner

Through: Mr. B. L. Wali, Advocate
VERSUS
ESTATE OFFICER | ...Respondents

. Through: Mr. Jatan Singh with Mr.
- Abhishek Aggarwal and Ms. Megha
-Bharara, Advocates.

CORAM: | |
HON'BLE MS. JUSTICE GITA MITTAL

1. Whether reporters of 1oca1 papers may be allowed
to see the Judgment?
2. To be referred to the Reporter or not?.
- 3. Whether the Judgment should be reported in the
- Digest?

GITA MITTAL, |

1. The instant caee is.a teetimo11y to events which lead to an
unprecedented ethnic cleahsing ef, a minority comlhuhity from
the Kaéhmir valley on account of the inability of the State to
‘protect them and their property from violence, Whe, as a result,
were rehdered homeless. Such turmoil was faced by the
' min‘orit;r Cormhunity in the state of Jammu & Kashmir after
December, 1989, compelling its menibers te‘ﬂee home, hearth
and State for bare-survival.
These writ ~petitions'have been filed by some of such
'disp].aced Ipel“SOHS who were ,Central Government ”empIOYees
 seeking prot‘ectierl. against forcible eviction of the 'quertere
Occupie.d.by them on the ground that it is the only roof available

- to them.
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2. The petitioners contend that those representing the

Central Govve,rnment in the Kashlﬁir valley, especially those who |
Were_ repl"ééellting the intelljgence agenpiés_, parallﬁilitary'and'
clef;ance forces as well as the 'Glovernmenlé_media became prime&
targets of the militanté to the extent that list_s of sucl.l l'aersoné ‘
WhO- had to be tal_"geted were 'publishé,d and circulated in the

localities. .Family members -and friends of such Government

.A‘employees' were killed and theilj properties_destroyed fof.the

message to permeate. As a result, -immediate steps for
evacuation of such officials on emergency basis were taken by

the Government of India in order to at least protect their lives.

3. The writ petitioners in W.P.(C) Nos. 5681/2007, 2869,

| 8599, 8600, 8601/2008, 11377/2009, 15239, 15240, 15245,

15246, 862, 15241, 15264, 15279, 15698, 1779/2004,

264.1/2006, ' 7057/2007, 8641, 9609,  11548, 11488, 11489,

11490 & 11491/2009 were shifted from Jammu & Kashmir to

Delhi and posted in the local offices of the central organization

and department where they were employed.

4. The facts disclose that all the petitioners (or the person on
- whom they were ;dependant as in the case of Smt. Phoola Raina

Wiclow of Late Sh: T.N. Rain&writ pé_titioner‘in W.P.(C) No. |

15698/2004) upon being brought to Délhi were. allotted
Government écéonim.oda’tion to reside:in, not only by virtue of

their employment but also their extreme need for shelter. These

allottees of the quarters, superannuated from service ~on

different dates over the periOd of time. |

5. W.P.(C) No.15698/2004 has been filed. by Smt. Phoola

Raina, widow of Late Shri T.N. Raina who was a Government '

- W.P.(C) No.15239/2004 Page 9 of'157




‘servant. Shri Raina was the allottee of Government -

accommbdation bearing no. DG.-915, Sarojini Nagar, New Delhi-
23. While still in service Shri T.N. Raina unfortunately expired
on the 4™ of August, 2001. The petitioner contends that late Sh.

T.N. Raina and family which included herself were compelled to

‘flee' from the valley in circumstances identical to those of the

other petitioners. This petitioner is surviving on a meager

pension and she cannot afford any alternate accommodation.

6. The petitioner in W.P.(C) No0.5681/2007 evacuated in the

same emergent' conditions, is stated to be afflicted with the

. Parkinson's disease since his retirement. His home in Kashmir

sténds blil“ﬁt. His relative, one Mrs. Chuni Lal had gone to -
retrieve her belo.ngin,gs from Kashmir, but was sh%).t dead at
point blank -range. Thé' petitioner is stated to be barely
surviving on his péension. He has ﬁo plaée to return in hié home

state.

7. So far as the petitioner in W.P.(C) N0.2869/2008 and his
family are concern€ed, they were shiftéd out by the Government

on account of the perception of a serious threat to their lives. It

is contended that the militants have burnt the petitioner’s

ancestral home in order to demonstrate “their intention of not

sparing him. In addition, they have shot dead his.uncle and wife

at point blank range. As a result, other than the quarter under

occupation, the petitioner is without any alternate shelter. -

8.  Shri P.K. Koul, the petitioner in W.P.(C) No. 15239/2004,
was a resident of Razdan, Kochhaa, Bana Mohalla, Habba Kadal, |
Sriha'gar and his entire property in Srinagar has been déstroyed

by the communal riots and terrorist movements. He clearly

W.P.(C) _No.15239/2004 : Page 10 of 157
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states that he has no other house anywhere in India.  This
peﬁtibner was lastly post-ed‘a_s the Director General with the
Border Security‘ Force at R.K. Puram, New Delhi.  While in
Servi'ce, this petitioﬁer was . allotted the premises no. H-52,
| Sarojirhi Nagar, Néw Delhi. On 31% July, 2002, the petitionef
querannuatéd ffom service. The 'allo_tment_ of this-
accommodation in his name was cancelled by a letter dated
2'7/28'“; August, 2002 vﬁth effect from 1% December, 2002 .
directing - the betitioner to vVaCé'te the accommodation
immediately and he was informed that on failure to vacate,
actiqn to evict him under the -PubliC Premises (Evi(_:tioil of
.Unauthorised Occupants) Act, 1971 would be taken. The ‘
respondents also informed_‘ th_e petitioner t-hat_ on failuye 'tol
vacéte, ‘he would be liable to pay damage rent @ Rupees 150
per sq. mtr. for the ent_ii*e period of over stay. The petitioner
Waé permitted to retain the achcommvodati.on from 1 December,
2002 to 31% April, 2003 on payment of four times of the normal
license fee for the next two months.
9. . The petitioner and his family are permanent 1"eside11ts éf
- the State of j&K and did‘, not leave "their 'home state voluntarily
but were driven out of the Srinagar valley. Their household
goods were looted and "h-ouse ‘was burnt by the terrorists. O'tiler
than the omne residence, which also stands destroyed_ by the
militants in Srinagar, Shii P.K. Koui oWnéd no other property. A
grievance is made that 'the 1“'esp011dents have taken no action for
the reconstruction of the houses of the. petitioners and others
like him which ~were destroyed . by the militants anci to
rehabilitate them 1‘esﬁ1tiﬁg in a pitiable condition and absence

W.P.(C) N0.15239/2004 " Page 11 of 57
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X
of any security for them. ConseQuéntly, theif are unable to
return to their own homes.

10. In this Dbackground, the petitioner submitted .a
representation dated 24™ March, 2003 seeking permission from. _
the i“espoﬁden't to retain his accommodation on payment of the
| existing 1ﬁor1na1 license fee setting 01.1tA the above facts. Despite

permitting retention of accommodation by other similarly placed
persons, this reﬁues't of the petitioner Was'reject_‘ed by the letter
dated 20" February, 2003. The respondent no. 2 further
referred the case for eviction of the petitioner, treating him as
- an unauthorised occupant of public premise_s unide,r.'th-e Public
Premises (Evict:ion' of Unauthorised Occupants) Act, 1971.
11. In 'tilese proceedings, the ifollowing'eviction order dated
234 September 2003 was pessed against the petitioner which
was ser ved on hlm on 18" November, 2009 -

“OFFICE OF THE ESTATE OFFICER AND DEPUTY

DIRECTOR OF ESTATE (LIT.) DIRECTORATE OF
ESTATES, NIRMAN BHAWAN, NEW DLEHI.

EC/93/AD/Lit/03/T-D
All persons concerned and in partlcular

Shri P.K. Koul,
123, North West Moti Bagh,
New Delhi ,

Whereas I, the undersigned am satisfied for the reasons
recorded below that Shri P.K. Koul is an unauthorized

occupation of the premlses specified in the Schedule-
below

REASONS .

You have been continuing to occupy the premises
specified in the schedule below even after its allotment
stands cancelled in your name w.e.f. 1.2.03 vide letter no.
TD/283/M-23/96 dated 8.11.02.

- You have failed to prove that you are not in unauthorized
occupation of the instant premises.
Now, therefore, in exercise of the powers conferred on me
under Sub-Section (I) of Section 5 of the Public Premises
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(Eviction of Unauthorized Occupants) Act, 1971, I hereby
order Shri P.K. Koul, and all the persons who may be in
occupation of the said premises or any part thereof to
vacate the same within 15 days from the date of issue of
this -order. In.the event of refusal or failure to comply
with this order within the period specified above, the said
Shri P.K. Koul and all other persons concerned are liable
to be evicted from the said premises, if need be by the
use of such force as may be necessary.
SCHEDULE :
123, North West Moti Bagh, New Delhi.

Sd/- - .
(B.K. Kulshreshtha)
. - ESTATE OFFICER
Date : 23.9.2003
Copy to A.D.-T-D.”
12. The petitioner filed an appeal registered as PPA No.
333/200_3 challenging the said eviction order.
It is contended that the learned Additional District judge

mechanically dismissed the. petitioner's appeal by an order

dated 10™ September, 2004 ignoring the orders passed by the

- Supreme Court and other precedents of this court in respect of

identically placed persons, necessitating'the present petition. |
The submission is that the cancellation of the petitioner's '

allotment by the letter dated 27/28% August, 2002; rejection of

the petitioner’s request by the letter_- dated 20" of February,

2003; the order of eviction dated 23™ September, 2003, as well

~ as the order of the learned ADJ dated 10* September, 2004 are

legally not sustainable.

The writ petitio-ll lays- a challenge to Athese orders as well
as the non-action of the respondents.
13. The facte relating to the other petitieners in this bunch of
petitions are similar and are not disputed by the respondents.

For the purposes of convenience and clarity, the details of
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the allotment of ‘accommodations which were effected, in favour 45/” :

of the petitioners/the predecessor in interest; the dates.of their

1'eﬁ11"en1ent; the status of allotment and particulars of the orders

which have been passed against all the -petitioners aild are

inipugned in these writ petitions are tabulated below:-

W.P.(C) No.15239/2004

1. 2 3 4. 5 6
. Wit Quarter | Date of Date of | "Date of |, Date of -
Petition | Allotted | Retireinen| impugned |impugned| = the
No. | - L of order of | Eviction |impugned:
' Allottee | Cancellati| Order order in
| omof Appeal
o S Allotment o
WP (C) - |H-52, 31.7.2002  131.10.2002 |23.9.2003 | 10.9.2004
No.15239(Sarojini * : :
/2004 Nagar,
I New Delhi : .
WP (C) |GI-800, 1.7.2002 31.10.2002 [23.9.2003 | 10.9.2004
" |N0.15240 | Sarojini ' : - o
- 1/2004 Nagar,
New Delhi | . : .
WP (C) |H-162, 7.5.2002 7.5.2002 25.9.2003 | 10.9.2004
No.15245 | Sarojini o ;
/2004 |Nagar, i
' New Delhi . C
WP (C) 123/1V,. 30.9.2002 17.5.2002. |25.9.2003 : 10.9.2004
No0.15246 |North - , '
/2004 West Moti :
-|Bagh, New !
Delhi _ '
WP (C) |499 A, 30.4.2005 |1.9.2004 28.3.2005 | . '
No.862/2 |Sector 3, |~ ' : :20.12.2005" .
. {006 R.K. ' '
' Puram ,

. New Delhi |- :
WP (C) |Z-20, - 12.12.2005 |12.12.2005 |31.1.2006 | 31.1.2006
No.1779/ | Sarojini ‘ . '

2006 Nagar,
New Delhi . :
WP (C) |11/5, 31.10.2001 11.3.2002 18.9.2002 | 10.9.2004
.{N0.15241 | Sector-1, - : : o -
/2004 M.B7Road, |- 5
New Delhi : o
WP (C) © |60/9, ©128.2.2002 130.6.2002 {11.7.2003 | 10.9.2004 °
No.15264 |Sector-1, ' ' - '
/2004 Pushp |
Vihar, i
i New Delhi |
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W.P.(C) N0.15239/2004

1. 2 -3 4 | 5 _
i Wit Quarter | Date of | Dateof | Date of | Date of
| Petition | Allotted | Retiremen Impugned | impugned the
“No. t of order of | Eviction |impugned
T Allottee . | Cancellati|. Order | orderin
' " on.of . Appeal
: : Allotment , :
WP (C) " |3/252, "~ [|30.4.1998 [1.9.1998 |3.3.2004 -
No.1527 |Andrews | -
9/2004 |Ganj,
- |New
Delhi o ‘
WP (C) |DG 915, (Allottee |[22.1.2002. -
No0.1569 |Sarojini |Died while -
8/2004 |Nagar, in service
o New on .
Delhi 14.8.2001) .
WP (C) |MS/1007, |30.4.2004 |1.7.2004 -|25.4.2005| 1.2.2006 -
No0.2641 |Sector . : ’
1/2006 VII, M.B.
Road;
New
Delhi -
WP (C). |Allotted [30.9.2006 23.7.2007 -
No0.5681 |Quarter S
/2007  |in Delhi’
{WP (C) |New 31.5.2007 - -
No0.2869 |Delhi i
/2008 '
(WP (C) |New 31.12.2007 10.11.2008 ; -
> IN0.8599 [Delhi ' '
/2008 | =
WP (C) |New 31.12.2007 - - -
No0.8600 |Delhi o :
/2008 - 4 '
WP (C) |New 31.12.2007 © |10.11.2008 -
No0.8601 |Delhi T
/2008 : |
WP (C) [|GI-809, 31.5.2008 120.4.2009] -
1No0.8641 |Sarojini - . ' ,
/2009 Nagar, - ,
.. |New '
Delhi - -~ "
WP (C) 1880, 31.7.2008 3.8.2009
No.1137 {Lakshmi ' .
7/2009 - |Bai
- |Nagar,
New
Delhi
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e 2 3 4 5 1.6 -
Writ . |- Quarter | Daie of Date of | Date of | Date 'aﬂy ‘
Petition | Allotted | Retiremen | impugned | impugned the .
No. t of order of | Eviction | impugued|
: Allottee | Cancellati Order order im '
' _ on of . ’ Appeal -
. Allotment ' _ .
WP (C) |SI/38,  |30.6.2008 |1.8.2008 |9.3.2009 |25.8.2009
No0.1148 |Sadiq S 4 : '
8/2009 |Nagar,
' New
. .- |Delhi o . :
WP (C) |S- 30.11.2007.121.7.2008 |19.1.2009 -
INo0.1148 |1/65/11, C '
119/2009 |M.B.
Road,
New
. Delhi _
WP (C) |AB-837, . [30.4.2008 [18.8.2007 {10.11.200(25.8.2009
No.1149 |Sarojini ' : 8 '
0/2009 |Nagar, :
New -
Delhi . , . _ .
WP (C) |K-4/12, 30.6.2006(1.11.2006 [18.6:2007125.8.2009
No0.1149 |SectorII, : '
1172009 |DIZ Area,
. |Gole
Market,
New |
. . |Delhi , , N
WP (C) |47/3A/, 30.9.2005 |1.2.2006 |[18.7.2006(25.8.2009
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14. In these writ petitions, the petitioners have all contended

Petitioners’ contentions

that they are permanent residents of Jammu & Kashmir and
have no.,desire ‘whatsoever to reside in Delhi. I—IoWevel", on -
account of the prevailing Cil_"cﬁmstances and the inability of the
Government o sécufe their lives and. prop_erties in their home
state, théy are unable to return to the state. Their properties
_a11d'01-11y homes in 'the_lvalley .have either been destro_yed or
occupied.

15. " Passage -of time  also has broﬁght no change in - the
conditions prévalent in the state of Jammu & Kashmir... .The
petitioners feniain unable to return to their own homes.

16. Mr. R.K.Handoo, .Mr. B.L. Wali and Mr. Samrat Nigam,
learned counsels appearing for the petiti_oners; with all the
Vehemence at their comma_nd, have urgéd that 'tlie status of the
petitioners stands redﬁced to that of ‘refugees' in- their own
| Country with nowhere to go and no support at all-from the state,
the"only differeﬁce being that instead of being disﬁlaced to
“another country, the Petitioneré stand evictéd within their own
- country. |

17. The petitioners have contended that 'discretion_ al.ld power
is vested in the resAp.on'dents under SR 317-B-25 of the Allotment
of the ":Covernment Residencé (General Pool in Delhi) Rules to
permit any person to occupy public pr_émises. Instances have
been cited - of the responder;ts perniitting | other persons
including identically —~disp1aced "Kashmiris to occupy public
premises. It is Complained that the respondenté have unfairly

failed to comsider the special circumstances so far as the
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petitioners are concerned and have discriminated against them.
The writ pe'l;i‘tioners thus assail the failure of the respondents to
exerc'ise» the discretion vested in them to permit the petitioners
to continue to occupy the quarter.s, in accordance with law on
the grouhd of al"bitral"iness.

18. The submission is that the -refusal of the respondents to

" permit the. petitioriers to retain the allotment on payment of
"normal license fee is illegal and results in violation of the

constitutional rights of the petitioner as well as the

.éonstitutional and publi¢: law obligations, responsibilities and
duties of the respondents. )
19. It is submitted that in the given circumstances the

petitioners cannot be deemed to be in ‘unauthorised occupation’ -

- for the purposes of the application of the Public Premises

(Evicti.on of Unauthorised Occupants) Act, 1971. The

petitioners contend that the respondents were constitutionally

-mandated to protect their right to life under Article. 21 of the

- Constitution of India and having failed to do so, were bound to

ensure’ the ’fight'f:o_ shelter of the petitioners, which is an
essential concomitant théreof. In ‘this background, the
petitiqners challenge inaction qué the rights of the petitioners;
the iegali'ty and validity of the cancellat,i'on of the allotments of
the émarters; as well as thé proceedingé and all orders under
the Public Premises (Eviction of Unauthorised Occu’pants) Act,
1971. It is coqtellded that the respondents have ignored ail
relevant material in initiéting the proceedings 'égainst the

petitioners, passing the impugned orders.
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-

20 Mr. Jatén‘Singh‘, learned Standing Counsel for the Union

of India and Mr. RV Sinha, learned counsel for the respondents

o challenge the very -m'eiintairiability of these writ petitions. It is

cbntehded that the plib‘iic preinises were aIlOt‘ped to -employees

- of the Government by virtue of their employment. Such

relationships having come to an end on superannuation/demise
of the government servant, learned counsels strongly urge that

the petitioners liave no right at all to continue to .occupy the

- official accommodation after their retirement. "It is further = -

urged that.tlﬁle petitioners have ho right or entiflement to. any
accommodation from t1_1e respondents. - The submissibn is that
the decisions.against the petitioners are in'accofdance with the
provisions of the Aqt of 1971 and judicial precedents on the . .

subject and cannot be faulted on any legélly tenable grbunds‘. :

Material pleadings

21. Before examining these submissions, learned counsel for

~ the peti“cio.ners have drawn attention to the petitioner's

pleadings ‘in grounds A to H, K, L & M of WP (C)
No.15239/2004 P.K. Koul Vs. Fstate Officer and the
respondents response thereto which deserves to be ﬁsefu]ly

considered in extenso and reads as follows:- -

. Pleadings - iii the - WP- (C) P]leadiﬂqs in counter affidavit

No.15239/2004

Grounds

“A. Because the. I—Ibn‘ble Supreme

W.P.(C) N0.15239/2004- ' Page 19 of 157
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‘stay - :
“Adjourned sine die. Stay to

Court of India ‘i’ua' __S5.L.P.
No.7639/1977 - Shri [.IL. Koul &

“That the contents of Grounds (A

Ors. Vs. State of J&K & Oxs. has
considered the question regarding
the possession of the accommodation
of the similarly placed employees
arid -adjourned the matter sine die

land till the Supreme Court decides

the matter finally, the Respondents
cannot ° dispossess the  Petitioner

from the premises in question.

Vide order dated 26.8.1997 the

Hon'ble . Supreme Court of India in

the said case passed the following
orders:

“List this matter on a regular day.

after six weeks.
In the meantime, Mr. P.P. Rao
will ascertain from the State Govt. as

to whether the petitioners can be put |.

back to their respective . houses

- | owned by them in the Kashmir valley'

and can ensure protection of the
persons as also their property. To
facilitate that venture, the petitioner's
counsel will give to Mr. Rao the

_ address of .each petitioner where he

would expect to be shifted.”

, Againfvi’de orde.r" dated.28.1.1998
taking ‘into consideration of’ the

‘I present -situation the - Hon'ble
Supreme Court of India passed the’

following orders - adjourning the
matter sine .die and continued the

continue. The petition to be activated
on mentioning by Counsel for- the
State of Jammu and Kashmlr as and
when the

Pleadings in _ the WP (C)
No0.15239/2004 ‘ _

State is in a position to assure the
return of the petitioners to .their
respective homes. in the Kashmir

| valley and ensure their safety and

pérsonal property.”

Copies of the aforesaid orders of
the Hon'ble "Supreme Court dated
26.8.1997 and 28.1.1998 are annexed
herewith as annexure herewith as

to H) are matter of record,
need no comments.
XXX

Anhexure P-5 & P-6 respectively.

W.P.(C) No.15239/2004
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B. DBecause the Td. ADJ has not even
considered that.the Hon'ble Tribunal

Pleadings in counter affidavit

in OA No0.2378/2002 - Tej Kishan
Vs. Union of India & Ors. has gone
| into the issue and directed the
Respondents to allow the Applicant
therein _to  retain the  Govt.
accommodation pending decision in
SLP (Civil) No.7369/97. A copy of the
aforesaid order of the Ld. Tribunal
dated 30.12.2002 is annexed
herewith as Annexure P-7. E

C. Because the Ld. ADJ has failed to
appreciate that Petitioner being a
Kashmiri migrant whose house in
Kashmir was burnt and destroyed by

’.

“That the conténts of Grounds (A

'the militants, he has no place to go.

He is, therefore, compelled to stay at

to H) are matter of record, .

his Govt. accommodation allotted to
him till the mnormalcy in Kashmir

valley is restored and he c¢ould go
| back to his State one day and rebuild
| and -reoccupy his destroyed house.
| However, the Respondents in a most
-callous, unconcerned and mechanical
manner turned down the request of
the Petltloner

.D. Because the Petitioner has the
Fundamental Right -to live which is
guaranteed to him under the Article

21 of the Constitution of India and |

which Right includes the Rlcrht to
Shelter also.

E. Because the Petitioner cannot go
back to the Kashmir Valley, his place
of origin because his life is in danger
in the valley on account of the
ongoing militancy. in the State of | &
K and also because his own house in

Srinagar was burnt/destroved by the | .

militants and he has no other shelter
anywhere in Indla :

Pleadings __in __the .~ WP (C)
| Ne.15239/2004

need no comments.
XXX '

. Becau'se the Petitioner with his

W.P.(C) No.15239/2004 |
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meager income received as pension
cannot take an alternate private

| accommodation in Delhi where he can

live with dignity alongwith his family
members. His pensionary income .is
not even sufficient to buy food

material for his family members. He

has no other income whatsoever.

G. Because unless -thé Respondent

No.1l namely, the Ministry of Urban |
-Development who is the nodal agency

to ensure proper shelter to the
citizens of India provide suitable

accommodation to the Petitioner and |.

other similarly placed Kashmiri
migrants: at affordable price and in
easy  installments, no . .retired
Kashmiris. can acquire a house . of
their own and move to the same. The

Respondents have of their own and

move to the - - same. The
Respondents have not taken amny
positive action in this direction so
that the Kashmiri migrants are
rehabilitated pr@p@ﬂy and with
digmnity.

HL. Becau_se"in the face of the

peculiar circumstances and abnormal |

conditions prevailing in the State of
Jammu and Kashmir, employees of

" | the State of ]| & K were qranted relief

by the Hon'ble Supreme Court of
India on humanitarian considerations
and on the basis of equality.

XXX . XXX

K. Because -the right to the

Petitioner to have a shelter does not
cease to exist just because he has
retired from the Government service.
His right to continue to stay in the
present accommodation or in an
alternate accommodation to be
provided by the Respondents -cannot
be taken away till his safety in his
own State. is ensured and his own
house in Srinagar is renovated or re-

16.That in response to the
conternts of para K of ground, it
is submitted that the petitioner
was allotted
accommodation subject  to
allotment rules while he was in
service. Ie was entitled to retain
the Government Quarter- only
during his service period and the

-allotment has. been cancelled

consequent upon his retirement
from service after giving him

buﬂt

W.P.(C) No.15239/2004
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Pleadings . in’ the WP

No.15239/2004 -

I. Because the Directorate of
Estates are allotting general pool
accommodation not' only to the
serving Government employees but

also to various other categories of.

employees who have nothing to do
with government service. = The
employees working in the office of the

political parties, journalists, freedom |

fighters, artists, etc. are also allotted
general pool accommodation. The

Petitioner belongs to special category

of displaced Kashmiri Pandits and
they also. deserve special treatment in
the matter of providing

accommodation as in the case of the

aforesaid - non-governmental
categories. I
M. Because the Ld. AD]J has failed to
consider the facts that the

(©) .

concessional - period of four
months. Further retention
thereafter for a maximum period
of four months on medical
grounds as per rules has already
been availed by him.

17.That in response to the
contents of para L of ground, it is |
submitted that.the allotment of
Goverhment -quarter is made as
per the rules and policy laid down’
by the Government.

18.That the content of para M- of
the Ground needs no comments

Respondents has the power to relax |for wamnt of knowledge.
the Allotment Rules in respect of any | However; the petitioner is a
person and in respect .of -any|retiree and getting post retrial
accommodation.  According to SR | pension.” «

317-B-25 of the Allotment of :

Government Residences (General s

Pool . in Delh) Rules, 1963, the

Government have -thé power to relax
the Allotment Rules which is
reproduced as under:-

| "SR .317-B-25: The Government may
| for reasons to be recorded in writing

relax all or any of the provisions of
the Rules in this Division in the case

of any officer or residence or class of |
| officers or type of residences.”

W.P.(C) No.15239/2004
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22. Th"e above narration would show that the 1"espondénts
_ adinit the correctness of the factual submissions, rights claimed
and entitlements of the petitioners in these grounds of the writ

petition.

Nature of rights involved in these petitions

Constitutional guarantees

.23, Eefolfe proceeding to examine _the challenge laid by the
petitioneré, it is essential to e.xamine the right of the p.etitioner's
which is involved. Article 19(1)(e) of the Constitution of India
states that ali citizens shall have 4the 1"ighf to reside and settle in
any part of the territory éf India. Article 21 oil the other hand
states that no person shall be depriVed of his life or personal
- liberty except accprding to procedure éstéblished by law.
24. The petitioners question the jur_isdi_ction' and legality of the'
respondent’s actibns and threaf to forcibly eﬁct them from fheir
onl_y shelter 111 iJul“p01"téd exercise of sté;tu‘tql*y powers ﬁtilizing _
the procéss pres'crib,ed' under the Public P.remiseé (Eviction of
Unauthorised Occupants) Act, 1971 (heféafter referred to as the
’Plilalic Prenﬁses Act, 1971").
25. In 1995 (2) SLR 72, P.G. Gupia Vs. State of Gujarat &
Ors., the Supreme Court held that food, She_ltel and cllothing are

the minimal human rights. The court reiterated its earlier

expansion _of the right to residence and settlement by again-

holding thét, it is a “fundamental right under Article 19(1)(e)
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and it is a facet of inseparable meaningful right .'I;Q life under
Article 21” of the C0115ti‘t11t1611 of India. |

26. Fundaméntal rights are guaranteed fo the Citiiells' of India
Au11c1‘er part III of the Cénstitu‘tion of India. In (1996) 2 5CC
549 Chameli Smglz & Ors. Vs. State of U.P. & Anr., the

uupreme Coult held that the right to shelter is a fundamenLal

right ayailable to every citizen of India. It was also read into the
right to life guarénfeed under_Afticlé 21 of the Constitution to
make it more meaningful'. In para 8 of the jﬁdgmellt, the court
succinctljf ée_t out the nature of the right and the mandate on the
state as follows:-

“8. In any organised society, right to live as a
human being is not ensured by meeting only the
animal needs of man. It is secured only when he is
assured of all facilities to develop himself and is freed
from restrictions which inhibit his growth. All human

rights aré designed to achieve this object. Right to
live guaranteed in any civilised society implies the
ight to food, water, decent environment, education,
medical care and shelter. These are basic human
rights known to any civilised society. All civil,
_political, social and cultural rights enshrined in the
Universal Declaration of Human Rights and
‘Convention or under the Constitution of India cannot
be exercised. without these basic human rights.
Shelter for a human being, therefore, is not a mere
protection of his life and limb. It is home where he
has opportunities to  grow physically, mentally,
intellectually and spiritually. Right to shelter,
therefore, includes adeguaite living space and
decent structures, clean and decent surroundings,
sufficient light, pure air and water, electricity,
sanitation and other civic amenities like roads etc. 50
as to have easy access to his daily avocation. The
right te shelter, therefore does not mean a _mere
right fo a roof over one's head but right to all
- the Infrastructure necessary to enable them fo
dive _and develop as a _human being. Right to
shelter when used as an essential reguisite to
the right to live should be deemed to have been
guaranteed as a fundamental right. As is
enjoined in the Directive Principles, the State
should be deemed to be under an obligation to
secure it for its citizens of course subject to Iis-
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- economic -Pudgeting. In a democratic society as a
member of the organised civil community one should
have permanent shelter so as to physically, mentally
and . intellectually equip oneself to improve his

.excellence as a useful citizen as enjoined in the
Fundamental Duties and to be a useful citizen and’
equal participant in democracy. The ultimate object of
making a man equipped with a right to dignity of
person and equality of status is to enable him to
develop himself into a culture being. Want of decent
residence, therefore, frustrates the very object of
the Constitutional animation of right to equality,
economic __justice, fundamental _right _ fto
residence, dignity of person and right to live .
itself....... ” (Emphasis supplied) '

The Apex Court unequivocally declared that all- the civi‘l,-
political, social and cultural rights enshrined in the Universal
Dec-lara‘tion of Huinan Rights and Convention, 1948 or under the
Constitn'tion of India canno't be exer‘cised Wi'tnout, in'tef alia, the
basic hu_man right of shelter. |

27. The right to shelter as an essential .concomitant of the

* fundamental right to life was also pressed by the pavement

.dwellers in the pronouncement répo_rted at (1997) 11 SCC 121

Ahmedabad Municipal Corporation Vs. N@Wﬂb,lﬂzmj Gulab

- Khan & Ors. The Municipal Corporation of ‘Ahmedabad was
'Complaining égainst encroachment . and occupation of

pavements in the urban limits of Ahmedabad by the pavement

dwellers (res'pnndents therein). The court was concerned with
the plea of violation of fundamental rights of the pavemen‘t
dwellers under Article 19(1)(ve) and 21 of the Constitution of
India and their entitlement to shelter. 'The summation by the
Cvourl:.placing reliance .CA>_n £11e- several précedents on the subject

throws light on the very question which has been raised herein .
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also. After reiterating the principles in earlier judgments, the

observations of the Supreme Court read as follows:-

“13. Socio-economic justice, equality of status
and of opportunity and dignity of person to foster

the fraternity among all the sections of the

society in an integrated Bharat is the arch of the
Constitution set down in its preamble. Articles

39 and 38 enjoins the State to provide facilities-
- .and opportunities. Articles 38 and 46 of the

Constitution enjoin the State to promote welfare
of the people by securing social and economic
Jjustice to the weaker sections of the society to

‘minimise inequalities. in inicome and endeavour

to eliminate inequalities in status. In that case, it
was held that to bring the Dalits and the Tribes
into the mainstream of national life, the State
was to provide facilities and opportunities as it is

the duty of the State to fulfil the basic human.

and constitutional rights to residents so as to
make the right to life meaningful. In Shantistar
Builders v. Narayan Khimalal Totame AIR 1990
SC 630, another Bench of three Judges had held
that basic needs of man have traditionally been
accepted to be three-food, clothing and shelter.
The right to life is guaranteed in any civilised
society. That would take within its sweep the

' right to food, the right to clothing, the right to
.decent environment and a reasonable

accommodation to live in. The difference
between the need of an-animal and a human
being for shelter has to be kept in view. For an
animal, it is the bare protection of the body; for a

human being, it has -to be a suitable

accommodation which would allow him to grow

-in every aspect-physical, mental and intellectual. -

The surplus urban-vacant land was directed to
be used to provide shelter to the poor. In Olga

Tellis case (supra), the Constitution Bench had

considered the right to dwell on pavements or in
slums by the indigent and the same was
accepted as a part of right to life enshrined
under Article 21; their ejectment from the place
nearer to their work would be deprivation of
their right to livelihood.”

XXX XXX XXX

It would, therefore, be clear that -though no
person has a right to encroach and erect
structures or otherwise -on footpath, pavement or
public streets or any other place reserved or
earmarked for a public purpose, the State has
the Constitutional duty to provide adequate
facilities and opportunities by distributing its
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wealth and resources for settlement of life and
erection of shelter over their heads to make
the right to life meaningful, effective and fruitful.
Right to livelihood is meaningful because no one

can live without means of this living, that is the

means of livelihood. The deprivation of the right
to life in that context would not only denude life
of effective content and meaningfulness but it
would make life miserable and impossible to live.

It would, therefore, be the duty of the State

to provide right fo shelter to the poor and
indigent weaker S@ctious of the society in
fullfifment of the cmzstitutiaﬂal objectives.

XXX T xxx XXX

25. Article 19(1)(6) of the Const1Lut10n ‘provides
to all citizens fundamental rights to travel, settle
down and reside in any part of the Bharat and
none have right to prevent their settlement. Any
attempt in that behalf would be unconstitutional.
The Preamble of the Constitution assures
integrity of the nation, fraternity among the
people and dignity of the person to make India
an integrated and united Bharat in a socialist
secular democratic republic. The policy or
principle should be such that everyone should
have the opportunity to migrate and settle down
in _any part. of Bharat where opportunity for
employment or better living conditions are
available and, therefore, it would be

unconstitutional and impermissible to prevent

the persons from migrating and settling at places

where they find their livelihood and means of .
-avocation. It is to remember that the Preamble is

the arch of the Constitution which accords to
every citizen of India socio-economic and
political justice, liberties, equality of opportunity
and of status, fraternity, dignity of person in an
integrated. Bharat. The fundamental rights and
the directive principles and the preamble being
trinity of the Constitution, the right to residence
and to settle in any part of the country is assured
to every citizen.  .......... The right to life

enshrined under Article 21 has been interpreted -

by this Court to inclide meaningful right to life
and not merely animal existence as elaborated in
several judgments of this Court including

‘Hawkers' case, Olga Tellis case and the latest

Chameli Singh's case and host of other decisions
which need no reiteration. Suffice it to state that

. right to life would include - right to live with

human.dignity. As held earlier, right to residence
is one ' of the minimal human rights as

fundamental right. Due to want of facilities and -
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opportunities, the right -to residence and \/kg
settlement is an illusion to the rural and urban
poor, Articles 38, 39 and 46 mandate the state,
‘as its economic policy, to provide socio-economic -
justice to-minimise inequalities in income and in
opportunities and status. It positively charges
the State to distribute its largess to the weaker
sections of the society envisaged in Article 46 to
make _ socio-economic - justice a . reality,
-meaningful and fruitful so as to.make the life
worth living with dignity of person and equality
of status and to constantly improve excellence.”
(Emphasw supphed)

28. The peL1L1011e1s are facing threatened f0101b1e emcuon,

from Lhe only shelter they know which was allotted by the

'.1"esponde11'ts, e1ther .to.t_hem or the person on whom they were
~ dependant. If oo1npelied to vaoate without provision? of an
‘alternative, the 1nev1tab1e Consequence is, that the petltloners
| would be rendered homeless'

29, It is' obvious that the present -petitions. raise an important

aspect -of -right to shelter of these displaced persons under

Arﬁcle 19(1')(e) and which has been decl_ared by the Supreme

Court to be an integral and essential part also of their i*igh’t'to

- life, guaranteed as a fundamental right 'u11‘de1" Article 21 of the

Constitution of India. In the several bil)dﬁlg judicial precedents -

knoticed hel“einabove, the Supreme Court has further held that

such violation may aiso_ adversely impact and violate the right to
chcupa'tion' and profession under Article 19(1)(g) of the'.

Constitution of Inidia which is the other basic human right of the

petitioners inextricably ifivolved in the instant case.-

International perspective — conventions; norms; quiding

) pﬂ'ﬂ ciples and their applicability to present casé

30.  So far as right to adequate housing and its protection is

concerned, there is no specific domestic legislation on the issue.
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In the aforenoticed pronounceinent‘s the Supreme Court has
been of the view that such right can also be sourced as a b_as'ic
human right under the international human rights law.

31. This court has had ocbasi_on to examine the source of the
- right to housing, -shelter and protection against forcible
evictions by.residents of Jhuggi Jhopri clusters (hutments) in the
judgmpnﬁs dated 14" Jnly,.'2006 in W.P.(C) No. 5007/2002
'1"ep01 ted at MANU/DE/@327/2006 entltled ]&gdm]z VS. DDA

and also the pronouncement of this Coult dated 11 February,

2010 1n WP (C) No. 8304/2009 Szwdama szczm & Ors. vs

G@M"’E‘ﬂﬂﬂ@ﬂf of Dellbi & Aﬂzl with Connect,ed writ petltlons.
In this 1“ega1"d, in these judgments as Well, reference was made
to the folloWing in‘ternationai & 1"eg10nal covenants and
' declaratlons on the right to adequate housnlg ‘which declare
that provision. of housing as 'Well as the protection against
- forced eviction is the uneQnivocal responsibility n'f the state :

(i)The Universal Declaratmﬂ of Humam quizm, 1948
makes the following statement:

“Article 25.1

Everyone has the. right to a standard of living
adequate for the health and well-being of himself and his
family including food, clothing, housing and medical care
and necessary social services, and the right to security in .
the event of unemployment sickness, disability,

- widowhood, old age or other lack .of livelihood .in
circumstances beyond his control.” |

(ii) The International Convention on the Elimination

of All forms of Racial Dzzscumumtmn 1965 Contalns
the followmq

“Article 5

In  compliance * ‘with . the = fundamental

obligations laid down in article 2 of this

Convention, States Parties undertake to -
prohibit and to eliminate racial discrimination
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“in all its forms and to guarantee the right of
everyone, without distinction as to race,
colour, or- national or ethnic origin, to
equality before the law, notably in the
enj oyment of the followmg rights : '

XXXX
: (CD Oﬁler civil rights, in pal“‘ticuial“

(i;ii) The right to housing.”

(iii)A. Article 11 : of the Tnternational C@V@/fwﬂjt | oIl

Economic, Social and Cultural Rights adopted by the
General Assembly of the United Nations on the 16% of

December, 1966 further COdlfleS the right to housing and -

- states thus :
“Article 11

“l. The State Parties to the present Covenant.
recognize the right of everyone to an adequate
standard of living for himself and his family,
including - adequate food, clothing, and
housing, and to the continuous improvement of
living condltlons ........... "

India has 31g11ed a11d ratified this covenant and is thus a
state party to it. -

\

o (v) Part 1T of the Peclaration of Social PI”OWF@SS and
Dpvelammeﬂzt 1969 states thus :

“Social progress and development shall aim
- at-the continuous raising of the material and
spiritual standards of living of all members of
, society, with respect for and in compliance
with human rights and fundamental freedoms
through the attainment of the following main
goals:

XXXX

Ar'ticle 10(f)

The provision for all, particularly persons in
low-income groups and large families, of
adequate housing and community services.

(v) Part III Section (8) of 'the Vancouver Declaration
of Human Settlements, 1976 mandates as follows :
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“II1 Guidelines for Action

XXXX

8. Adequate shelter and services are a bhasic
human- right which placess an  obligation on
governments to ensure their attainment by all
people, beginning ~with direct assistance to the
least advantaged through guided programmes of
self-help and community action. Governments
should endeavor to remove all impediments
hindering attainment of these ‘goals. Of special
importance is the elimination of social and racial
segregation, inter alia, through the creation of
better balanced communities, - which Dblend
different social groups, occupation, housing and
amenities.” :

The Recommendations for Natidnal Action in the
Vancouver Declaration contams inter alla also
the following :-

“A. Settlement Policies & Strategies

'Pi"eam'ble, Point 3

The ideologies of States are reflected in their
human settlement policies. These being powerful
instruments for change, they must not be used to

- dispossess people from their homes and their land,
or to entrench privilege and exploitation. The
human settlement policies must be in conformity
with the declaration of principles and Umversal
Declaration of Human nghts "

(vi) Artlcle 8.1 of the Dec]aratj@m on_the Right to
Pevelopment, 1986 also states that:

"Article 8

1. States ‘should undertake, at- the national
level, all mnecessary measures for. the
realization of the right to development and
shall  ensure, inter-alia, equality  of
opportunity for all in their access to basic
resources, education, health services, food,
bousing, employment and the fair dlstrlbutlon '
of income..

-~(vil) . The above objeétiv‘es were also reinforced the
- declaration made in- the Infernational Year of the

| R SR

Homeless in 1987 by the United Nations when it
spoke of this right of all 1nd1v1duals in-the following
terms: '
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“a real home...one which provides protection \/\0)
from the elements; has access to safe water '
“and sanitation; provides for secure tenure and .

- personal safety; and within ‘easy reach of
centres for employment, education and health
" care; and is at a cost which people and society (
can afford.” S

(viii)) On the issue of forcible evicﬁons, the Gemneral

Comment_ 7 dated 20th May 1997 on the right to

adequate housing (Article 11.1 of the Covenant
Forced Evictions) by the Commission on Economic,
Social and  Cultural Rights is important and is

extracted hereafter :

“(1) In its General Comment No. 4, (1991),
the Committee observed that all persons
should possess a degree of security of tenure
- which guarantees legal protection against
forced - eviction, harassment and other
threats. It.concluded that forced evictions are
prima facie  incompatible  with  the
requirement of the Covenant............... '

(2) The international community has long
recognized that the issue of forced evictions-is a
serious one. In 1976, the United Nations
Conference on Human Settlements noted that.
special attention should be paid to "undertaking
major clearance operations should take place
~only when conservation. and rehabilitation are
not feasible and relocation measures are made.
In 1988, in the Global Strategy for Shelter to
the Year :2000, adopted by the General
- Assembly in its resolution 43/181, the
“fundamental obligation (of Government) to
protect and improve houses and neighborhoods, -
rather than damage or destroy them” was
‘recognized. Agenda 21 stated that “people
should be protected by law against unfair
eviction from their homes or land”. In the
Habitat - Agenda Governments committed
thremselves to “protecting all people from, and
providing legal protection and redress for,
forced evictions that-are contrary to the law,
taking human rights into consideration; [and]
when evictions are unavoidable, ensuring, as
appropriate, that alternative suitable solutions .
are provided”. The Commission on Human
Rights has also indicated that “forced evictions
are a gross vioiation of human rights........ "
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(%) Annexure-I of the Report of the Special
- Rapporteur on Adequate Housing lays down some
basic principles and guidelines on development based
evictions and displacement. It provides the guidelines
on relocation of the displaced which read as follows :

co

“52. The Government and any other parties
responsibie for providing Just
compensation and sufficient alternative

- accomnodation, .  or restitution  whemn
feasilble, must do so immediately upon the
eviction, except in cases of force majeure. At a
‘minimum, regardless of the circumstances and
without. discrimination, competent authorities
shall ensure that evicted persons or. groups,
especially those who are unable to provide for
themselves, have safe and secure access to: (a)
essential food, potable water and sanitation; (b)
Dbasic shelter and housing: (c) appropriate
clothing; (d) essential medical services; (e)
livelihood sources; (f) fodder for livestock and
access to common property resources
previously depended upon; and (g) education
for children and childcare facilities. -States .
should also ensure that members of the same
extended family or ‘community are 1not
separated as a result of evictions.

XXX -

55. Identified relocation sites must fulfil the
criteria for adeguate housing according to
international human rights law. These include:

(a) security of - tenure; °
(c) affordable : housing:

(d) habitable housing providing inhabitants
with adequate space, protection from cold, -
damp, heat, rain, wind or other threats to
health, structural hazards and disease vectors,
and ensuring the physical safety of oceupants;
XXX B

(d) No affected persons, groups or communities
shall suffer detriment as far as their human
rights are concerned, nor shall their right to
the continuous improvement of living
conditions be subject to infringement. This
applies - equally to host communities at
resettlement sites, and affected persons,
groups and communities subjected to forced
eviction;

XXXX
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57. Rehabilitation policies must include- | 9
programmes designed for - women and
marginalized and vulnerable groups to ensure
their equal enjoyment of the human rights to
housing, food, water, health, education, work,.
security of the person, security of the
home, freedom from cruel, inhuman or
degrading  treatment, and freedom  of
movement. :

58. Peisons, groups or cominunities .
affected by an eviction should not suffer
detriment to their human rights, including
their right to the progressive realization of the
right to adeguate housing. This applies
equally to host communities at relocation -
sites.” :

(Emphasis™ supplied)

32. ‘ The UN Cominittee on Ecwmmie,‘ Social and

Cultural Rights in May, 2008, .' in its Concluding

Observations on India, called upon the Indian government

particularly to address the '.issue of rising homelessness,
including the need for disaggregated data on the homeless. In
the observations 1"elatilig to India as a state party, it specifically

“stated as follows:-

“30. The Committee is concerned about the lack of
a national housing policy, which particularly addresses
the needs of the disadvantaged and marginalized
individuals and groups, including those living in slums
who are reportedly growing in numbers, by providing
them with low-cost housing units. The Committee also . -
- regrets that sufficient information was not provided by
the State party on the extent and causes of
homelessness in the State party. ' :

The Committee also requests the State party to
provide, in its next periodic report, detailed information
on homelessness in the State party and the extent of
inadequate housing, disaggregated by, inter alia, sex,
caste, ethnlcltv and rehcnon

70. The Committee urges the State party to address
the acute shortage of affordable housing by adopting a
national strategy and a plan of action on adequate
housing and bulldmg or p1"0V1d111g low-cost rental
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housing units, especially for the disadvantaged and low
income groups, including those living in slums. In this
connection, the Committee reminds the Stale party
of its obligations under Article 11 of the Covenant

- and refers to its General Comment No. 4 -on the

right to_ adequate housing (1997) to gquide the
Government's housing policies. The Commitiee

- also reguests the State party to provide, in its next

periodic _ report, detailed information on
homelessness in the State party and the extent of
Inadequate housing, disaggregated by, inter alia,
sex, caste, ethnicity and religion.

71. The Committee recommends that the State
party take Immediate ineasures to effectively
eiforce  laws and  regulations  prohibiting
displacement and forced evictions, and ensure
that persons evicted from their homes and lands
be provided with adeguate compensation and / or
offered alternative accommodation, in accordance

“with the guidelines adopted by the Committee in its
. General Comment No. 7 on forced evictions (1997). The

Committee also recommends that, prior to
implementing development and urban  renewal
projects, sporting events and other similar -activities,
the State party should undertake open, participatory
and meaningful consultations with affected residents
and comimunities. In this connection, the Committee
draws the attention of the State party. to its. General

Comment No. 4 on the right to adequate housing

(1991) and further requests the State party to provide
information in .its next periodic report on progress
achieved in this .regard, including disaggregated
statistics relating to forced evictions.”

>

33.. The above narration would show that the international

covenants and instruments refer to basic human rights. All of

them have recognized right to shelter as a basic human right,

essential for survival. It needs no elaboration that the concept

of human rights emanates froi the ancient doctrine.of natural

rights based on natural law. The experiences of the Post-

Second World War which brouglit forth the International

Charters and Conventions leading to the emergence of the

present day human rightts. The first documented use of the

expression ‘human rights’ is-to be found in the Charter of the
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United Nations, adopted on 2-5”"Jnne, 1945. This Charter was of

course not binding but stated that it was only an ideal to be -

s

later de\veloped'. By ‘adopting the Universal Declaration of

_Human Rlcrhts in December 1948 the UN General Asselnbly

took the concrete step of for 1nahs1ng the -various human rights.

‘This was followed by the Internat1onal Bill of Rights. The

deficiency in the binding nature of the declaration was removed

- by the U.N. General Assembly by adopting on 16™ December,

1966, firstly, the Covenant on Civil and Political Rights which

formnlated legally enforceable rights of the inclii/"idn-al and, |

secondly, the Covenant on Economlc Soc1al and Cultural quth

'wlnch was addressed ‘to the 'states to 1rnp1e1nent them by

leglslauon These covenants came into f01 ce in Decelnber 1976

after rati_‘fication by the requisite number of 1ne1nber states.

India is a party to both these .covenants which were

- adopted on 16% Decelnber, 1966 and bind this country.

34. The above narration shows that homelessness may resul_'t

from several .causes including natural disasters; development

)

projects, economic deprivation as Well as human rights

" violations. Inter nauonal law terms persons who stand displaced

from their countries as “refugees” and recogn1zes that they are

_enutled to pr otectlon from be1ng returned to places Where their

lives or freedom could be threatened

35. At the Ssame ti1ne ,there are growing instances

1nternatlonally of persons and even comimunities who are

compelled to abandon homes on account of threat of 1n1nnnent

\

violence or stand forc1bly ev1cted by use of violence and

compelled to relocate to other places even within their own
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country. | They éanl‘lot retufn to fheir h'dmes Wiﬂlill -'th.é

" boundaries of their own countries in the face of the continuing

thre’e,;t of p_er‘secu‘i:i‘on and c_laﬁgér to their properties.' S,ubh

. personé caﬁhot.be termed as “refugees” as described bﬁf iéamed

'counsels for the-petitio'ners. In in_ternational parlance, persoﬁs

- compelled to relocate. within  the bbuﬁdaries of their own

countries stand.- Categorised as- "ﬂztéﬂmﬂy Displaced

P@FSQHS" (abbreviated as ‘2P s hereafter).

36. 'The present petitioners along With several other families,

have been compelled to relocate within India aﬁd would

therefore. fall uhder the .ca'tegory of sﬁch‘ internally displaced
persons ('IDPs') who have.received: either insufficient oi"- 110

. protection by the State, from or dufing their persecution.

- 37. Except -tha1_; IDPs are forced to flee from their. homes to

ff‘nother location Witll their own country, refugees and IDPs

appear to be similarly situated. | -'However,v interhational

covenants fespect'the’ principle of non-interference Witll I'the' '
: internal politics of one country, and ‘Con.sequently ﬂlere exist no
' interﬁa‘tionél co.nven'tio.ns 1"elatin§ to IDPs.

38.  The United Nations High Commissioner for Refugees has

r'ecognised that the IDPs also face thé same problems as

international refugees and requiré to be treated with dignity by
their own goverﬁments with full resﬁect given to their basic

human rights.

39. 111. this regard, a guiding document has b‘e'en framed by

Francis Denge, the 1"e131"ese11tative of the Secretary General of

the Unitéd Nations on Internal.Displéced.Persons, in 1998

»WhiCh. is titled as “ Glljdjﬂq ‘Pfiﬂciple5 on Internal
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Displacement” which was presented to the 'UNCHR. -The

Commission in a unanimously adopted,resolution took note of
‘these priﬁciples Whibh address. the specifiﬁ needs of internally
. displaced pél‘SOilS\ worldwide and .ident‘ify‘ rights and guarantees
1"eleva11f to the pl“otecti011 of persons from forced diéplacelnellf
and to their protection and assistance during displéce_ment. as

well as during return or resettlement and reintegration. The

‘introduction to these Guidelines defines “Internally Displaced

Persons” (‘IDP’s) in Clause 2 as follows :-

2. For the purposes of these principles, internally
displaced persons are persons or groups of persons who
have been forced or obliged to flee or to leave their
homes or places of habitual residence, in particular as a
result of or in order to avoid the effects of armed conflict,
situations of generalized violence, violations of human
rights or natural or human made disasters, and who have
not crossed an internationally recognized State border.”

40. 5o far as housing of IDPs is concerned, these guidelines
contain the following important provisions :-

“Principle 3 .

1.National authorities have the primary duty and
responsibility to provide protection and humanitarian
assistance to internally displaced persons within their
jurisdiction. .

2.Internally displaced- persons have the right to

" request and to receive protection and humanitarian

assistance from these authorities. They shall not be
persecuted or punished for making such a request.

XXX

Principle 7 ,

Prior to any decision requiring the displacement of
persons, the authorities concerned shall ensure that
all feasible alternatives are explored in order to avoid
displacement altogether. Where no alternative exist,

- all measures shall be taken to minimize displacement
and its adverse effects.

2.The authorities undertaking such displacement
shall ensure, to the greatest practicable extent, that
proper accommodation is provided to the displaced
persons, that such displacements are effected in
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satisfactory conditions of safety nutrition, health and . ; .
hygiene, and that members of the same family are g

; not separated.

3.If displacement occurs in situations other than
'dulmg the emergency stages of armed conflicts and
disasters, the following guarantees shall be comphed'
with :

(@)A specific decision shall be taken by a State
authority empowered by law to order such measures;

. (b)Adequdte measures shall be taken to guarantee
to those to be displaced full information on the
reasons and procedures for their displacement and,
where applicable, on compensation and relocation;

(c)The free and informed consent of those to be
displaced shall be sought;

(d)The authorities concerned shall endeavour to
involve those. affected, particularly women, in the
planning and management of their relocation; :

(e)Law enforcement measures, where required,
shall be carried out by competent legal authorities;
and -

(DThe right to an ‘effective remedy, including the
review of .such decisions by approprlate judicial
authorities, shall be 1espected

Principle 8
Displacement shall not be carried out in a manner

that violates the rights to- life, dignity, liberty’ and
security of those affeoted

FPrinciple 14

1.Every internally dlsplaced person has the right to
liberty of movement and freedom to choose 1115 or her
residence.

2.In particular, 111ter11a11y dlsplaced persons .have

the right to move freely in and out of camps or other
oettlements

XXX

Principle 15 :

Internally displaced persons have:

(a) The right to Seeif safety in aﬂzameﬂ part of
the country:

. (b)The right to leave thelr country; .

(c)The right to seek asylum in another country; and

(d) The right to be protected against forcible
return o or resettlement in any place where

their life, safety, liberty and/or health would be
at risk.

XXX
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Pimwple I 8

1.All internally displaced persons have the 11qht to
an adequate standard of living;

2.At the minimum, regardless of  the
circumstances, and without = discrimination,

competent authorities shall provide internally

displaced persons with aﬂzd ensure safe access
o
(a)Essentlal food and potable water;
(b)Basic shelter and housing:
(c)Appropriate clothing; and
(d)Essential medical services and samtatlon
3.Special efforts should be made to ensure the full

participation of .women in the planning and

distribution of these basic supphes
XXX

Principle 21
- 1.No one shall be arbitrarily deprived of pr operty
and possessions. ‘

2.The property and possessmns of internally
displaced persons shall in all circumstances be
protected, in particular, agamst the followmg acts:

(a)Pillage;

(b)Direct or 111d15c11n1111ate attacks or other acts of
violence;

(c)Being wused to shleld m111tary operations or -

objectives;
(d)Being made the object of repl isal; and
. (e)Being destroyed' or. appropriated as a form of
collective punishment.
3.Properiy and possessions left behind by
Internally displaced persons should be protected
against _desiruction and arbitrary and illegal
appropriation, occupation or use.

XXX

Principle 25

1.The primary duty and responsibility for
providing humanitarian assistance to _internally
displaced persons lies with national duthorities.

XXX

Section V. Puﬂmples refating to refuru,
resettlement and rein tegration

Principle 28 :

1. Competent authorities lmve the primary
duty and responsibility to establish conditions,
as _well as provide the means, which allow
internally  displaced  persons.. to refirin
voluntarily, in safety, and with dignity, to their
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homes or places of habitual residence, or to :
resettle voluntarily in _another part of the
couniry.- ~ Such authorities shall endeavour .to
Tacilitate the reintegration of returned or resettled
internally displaced persomns. "

2.5pecial efforts should be made to ensure the full
- participation of internally displaced persons in .the
planning and management of ‘their return or
" resettlement and reintegration.

Principal 29 .

1.Internally displaced persons who have returned
to their homes or places of habitual residence or who
have reseitied in another part of the country
shall not bée discriminated againsi as a result of
their having been displaced. They shall have the
right to participate fully and equally in public affairs
at all levels and have equal access to public services.

2.Competent authorities have the duly and
responsibility to assist returned and/or resettled
internally displaced persons fo recover, to the
extent possible, their property and possessions
which they left behind or were dispossesséd of
upon _their displacement, When recovery of
such property and possessions fs not possible,
competent authorities shall provide or assist
these persons _in ___obiaining _appropriate
compensation _or _another form _of just
reparation.” ' :

41. T_ﬁe United Nations Charter thus establishes the
obligation upon member Anations to promote the key human
rights. The Uhiver"sal Declaration of Human Rights, 1948 though
not a tfeaty, Jbut is a declaration published by the General
Assembly of the U‘ni"ted Nations and is the primary d‘écumen't
which is concerned with the listing of the rights. It affirmatively
lays down the common standards of aclliévelnellt for all peoples
and all nations. It Consequently has an effect which is similar- to
a treaty. | Turther every 1iation WhO. is a 'signatbry to the
aforenoticed International Covenant on Economic, Social and

Cultural Rights ('ICESR') must refrain'from acts which would.

.defeat the object and purpose of the covenant. The preamble to
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“the ICESCR éstabl‘ishes that “the id_eai of free -human beings
enjoying ‘freedom from feaf and want can only be achieved if
conditions aré created whereby evlel"sfone may enjby his
economic, social and Culturél rights as well as his civil and
political rights”. | | |

Article 11 of this covenant émphasises' that the state
parties 1"ecognisesi the right .Of -every person to an adequate -
| standard of living which include adequate hou:sh_lg and
-co.n'tinued improvement of living conditions. The right for
people to be free frém ‘want is the very foundation bf the
ICESCR.
42. The international human rights law thus estéblish(es a
legal obliga‘tion for ensuring minimum welfare gﬁaran‘tees. The |
CéﬂV@lltiOﬂS, treaties and declarations"aé well as the guiding
principles manifest fhe international consensus that every
nation has a duty to ensure and provide these gu)ar’an'tees
including, inter aiia shelter and basic general assistance .to .
evelf;l person on its éoils.
43. The aforenoticed international conventions which exist .
as well as- the Guideline Principles for IDPs therefore
recognize that shelter and housing is a basic 11u111§11 right of
every individual which is the bare fnini;num to be provided to
internally displaced personé .

These Priﬁéiples also embhasise all rights of displaced
persons aﬁd caste a mandate oﬁ the national authorities
Cdncei"n’edv(')f their primary duty,and' 1_"e,sponsibility to prbvide
protection and humanitarian assistance to internally displaced

persons within their jurisdiction which includes their right to
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safety as well as protection against forcible return and z )Z
resettlement in a place Whele their life, safety liberty and or
health would be  ensured. - The -Guiding Principles have been
evolved after an elaborate consultative process.

44.  Before proceedihg any further, it is necessary to examine
the -bindihgness of the above 'principles on the courts.in India.
The extent, manner and apphcablhty of International
Convehtlons and tleatles in mterpl etation and expansion of
rights, have been authoritatively considered and are well settled
by a catena of bihding precedents of the Supreme Court. In the
authoritative pronouncement rep01 ted at JT2008(7)5CI11,
2003(9)SCALE69 Eﬂieﬁammeﬂt Netwmk (Jl'ﬂzdm) Z/Zztd Vs.
Super Cassette Iﬂzdustﬂeg Ltd. the Supreme Cour't traced
the evolution of the jurisprudehoe on the issue under
consideration in paras 48 to 54 which may usefully be extracted
and read as follows:-

"48. Beginning from the decision of this Court in
Kesavananda  Bharati v, State of - Kerala
MANU/S5C/0445/1973 : AIR 1973 SC 1461, there is
indeed. no dearth of case laws where this Court has
applied the norms of international laws and in particular
the international covenants to interpret domestic
legislation. In all these cases, this Court has
categorically held that there would be no inconsistency
in the use of international norms to the domestic
legislation, if by reason thereof the tenor of domestic law

is not breached and in case of any such inconsistency,
the domestic leqislation should prevail.

In Taqchsh Saran and Ors. v. Union of India
MANU/SC/0067/1980 : (1980) 2 SCR 831, it was
observed: i

"It is also well-settled that
interpretation - of the Constitution. of
India or statutes would change from
time to time. PReing a Iiving orgamn, if
Is ongoing and with the passage of
time, law must change, New rights
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may have to be fauﬂd out within the
constitutional scheme. - Horizons of
constitutional law are expanding.”

-~ 49. In the aforementioned judgment, this
Court referred to a large number of decisions for the

purpose of treaties and conventions. Yet again in
Indian Handicrafts Emporium and Ors. v. Union  of
India MANU/SC/0640/2003 : AIR 2003 SC 3240, this
Court considered the Convention on International

- Trade in Endangered Species (CITIES) and applied the

principles of purposive constructions as also not only
the Directive Principles as contained in Part IV of the
Constitution but also Fundamental Duties as contained

"in Part IVA thereof. Referring to Motor General

Traders .a_ncl Anr. v. State of Andhra Pradesh and_Ors.
MANU/SC/0293/1983 : (1986) 1 SCR 594, Rattan Arya
and Ors. v. State of Tamil Nadu and ' Anr.

‘MANU/SC/0550/1986 - : (1986) 2 SCR 596 .and

Synthetics and Chemicals Ltd. and Ors. v. State of U.P.
And Ors. MANU/SC/0595/1989. : AIR 1990 SC 1927,

- this Court held:

ity

“There cannot be any doubt
whatsoever that a law which was at.one
- point of time was constitutional may be
rendered unconstitutional because of
passage of time. We may note that apart
from the decisions cited by ‘Mr. Sanghi,
recently a similar view has been taken in
Kapila Hingorani v. State of Bihar -
(supra) and John Vallamattom and Anr :
v. Union of India (supra).”

50. These judgments were referred to in the
decision of Liverpool and London S.P. and I Asson. Ltd.
v. M.V. Sea Success I and Anr. MANU/SC/0951/2003 :
(2004) 9 SCC 512, wherein this Court observed that as
no_statutory law in India operated in the field,
interpretative changes, if any, must, thus be
made having regard to the ever changing global
scenario. Liverpool also referred for the proposition

that the changing global scenario should be kept -

in mind having regard to the fact that there does
not exist any primairy act ftouching the subject
and in absence of any domestic legislation to the
contrary. Concurring with the said decisions, it
was however opined that the same could not

. mean that it restricted the jurisdiction of the
“Indian High Courts to interpret the domestic

- Jegislation strictly according fo the ﬂzzd@fe mad’e

- Jaw.

-~ 51. Liverpool and London S.P. and I Asson. Lid.
(supra) has been followed by the Supreme Court in a
plethora of cases inter alia The State of West Bengal
v, Kesoram Industries Ltd. & Ors.
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"MANU/SC/0038/2004 : (2004) 2 66 ITR 721(SC). In

Pratap Singh v. State of ~ Jharkhand and Anr.
MANU/SC/0075/2005 : 2005 CrilJ 3091 wherein this
Court directed to interpret the Juvenile Justice Act in
light of the Constitutional as well as International Law
operatlng in the field. . (See also Centrotr ade Minerals
and ~ Metal Inc. v. Hindustan Copper Limited

,MANU/SC/8146/2006 -(2006) 11 SCC 245 : State of
Punjab; State of Punjab and Anr. v. Devans Modern

Blewalles Ltd. and Anr. MANU/SC/0961/2003-: (2004)

11 "SCC 26 and Anuj Garg and Ors. v. Hotel

Association of India and Ors. MANU/SC/8173/2007

AIR 2008 SC 663.
. 52. However, applicability of the International
‘Conventions and Covenants, as also the resolutions,
etc. for the purpose of interpreting domestic statute .

will depend upon the acceptability of the Conventions

in question. If the country is a signatory thereto

subject of course to the provisions of the domestic law,
the International .Covenants can be utilized. Where

International- Conventions. are framed upon

undertaking a great deal of exercise upon giving an

- opportunity of hearing to both the parties and filtered

at several levels as also upon taking into consideration

the different societal conditions in different countries

by laying down the mihimum norm, as for example, the
ILO Conventions, -the couirt would freely avail the
benefits thereof. Those Conventions to which India

- may 1ot be a signatory but have been followed by way

of enactment of new Parliamentary statute or
amendment to the existing enactment, recourse to

- International Convention is permissible. _ !

45,

53. This kind of stance is reflected from the

decisions  in PUCL V. Union - of India

MANU/S5C/0274/1997 . AIR 1997 SC 1203, John .

Vallamattom v. Union of India MANU/SC/0480/2003 :

AIR 2003 SC 2902, Madhu Kishwar v. State of Bihar

MANU/SC/0468/1996 -: AIR 1996 - SC 1864, - Kubic
Darusz v. Union of India MANU/SC/0426/1990 : 1990
Cril] 796, ~Chameli Sinigh v. - State  of
Swaminathaswami Thirukoil MANU/SC/ 044 1/1996

(1996) 1 SCR 1068, Apparel Export Promotion Council

V. AK: Chopra- MANU/SC/0014/1999 : (1999) 1 LLJ

962 SC, Kapila® Hingorani v. State of - Bihar

MANU/5C/0403/2003 : (2003) III IIJ 31 SC, State of

. Punjab and Anr. v. Devans Modern Breweries and Anr.

MANU/SC/0961/2003- » (2004) 11 SCC 26 and

‘Liberpool & London S.P. & 'I-Asson. Ltd. v. M.V. Sea

Success I MANU/SC/0951/2003 : (2004) 9 SCC 512.”

With i"egard to the application of Intelnatlonal ,

fo}lowing prindiples'in para 47 of the judgmeht -
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46.

“In interpreting the domestic/municipal laws,
this court has extensively made use of Inte111at10na1
law inter alia for the following purposes : :

(i) As’a means of interpretation;

(ii)  Justification or fortlflcatlon of a stance
taken;

(iii) To fulfill spirit of international obhgatlon

' which India has entered into, when they

are not in COl’lﬂlCt with the existing
_— domestic law; '
(iv) To reflect international changes and reflect-

' the wider civilization;

(v)  To provide a relief contained in a covenant,
but not in a national law;
(vi) To fill gaps in law.”

In AIR 1997 SC 3011 Vishaka and others Vs. State of

Rajasthan and Qthers, the court was concerned with a writ

petition filed for preservation and enforcement of the right to

gehder equality and fundamental rights of Working women

under Al;ticles 14, 19 and 21 of tlie Constitution of India,

Section 2 of Protection of Human Rights Act, 1993 and the

entitlements of working women under the Convention on

Elimination of All Forms of Discrimination Against Women.

There was no specific domestic legislation on the subject. With

regard to. the importance and applicability of-international

- conventions and treaties, the court held as follows —

“7. In the absence of .domestic law occupying the

field, to formulate effective measures to check the evil

of sexual harassment of working women at all work
places, the contents of International Conventions and
norms are significant for the purpose of interpretation
of the guarantee-of gender equality, right to work with

| human dignity in Articles 14, 15, 19(1)(q) and 21 of the

Constitution and the safeguards .against sexual
harassment implicit therein. Anv International

Convention not inconsistent with the fundamental -
rights and in harmony with its spirit must be read into

these provisions to enlarge the meaning and content

thereof, to promote the object of the constitutional

guarantee. This is implicit from Article 51(c) and the

enabling power of the Parliament to enact laws for-

implementing .the International Conventions and
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the Union List in Seventh Schedule of the Constitution.
Article 73 _also is relevant. It provides that the
{ executive power of the Union shall extend to the
" matters with respect to which Parliament has power to
make laws. ‘The exécutive power of the Union is,
therefore, available till the Parliament enacts
legislation to expressly provide measures needed to
curb the evil.” .~ L -

“norms by virtue of Article 253 read with Entry 14 of (é

47. In (1999) 1 SCC 759 Appare] Export Promotion
Council vs. A.K. C]japra, also the Supreme Court was dealing
with the case of sexual harassment at the place of work which
vitiated the- working environment and observed that the
international instruments ‘Ca'st an obliga'tidn on the Indian State
to gender sensitise its laws and that the courts are under an
obligation to see ' that the message .of the international
instruments is not allowed to be drowned. The Supreme Court
égain emphasised that the courts must never forget the core
principles -embodied in International Conventions and
Instruments and reiterated the above principles.

48. In (2003)' 6 SCC 1 Kapila Hingoramni Vs. State of
Bihar, the Apex court stressed on the importance of respecting
International Treaties and Conventions while mterpreting the
Constitution and domestic law so as to effectuate the recognised
i"igh-‘ts and observed as follows-

“47. It is also well-settled that a statute should be
interpreted in the light of the International Treaties and
‘Conventions. In Chairman, Railway = Board. and
Ors. v. Mrs. - Chandrima = - Das -_and
Ors. MANU/SC/0046/2000 : 2000Cril,J1473 this Court
stated the law thus:-

"24. The International Covenants and
Declarations as adopted by the United Nations
have to be respected by all signatory States
and the meaning given to the above words in

- those Declarations and Covenants have to be

such as would  help in effective
implementation of those . rights. 7he

i
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of Human Rights and the principles
thereof may have to be read, if need be,
inte the domestic jurisprudence."

applicability of the Universal Declaration . E S

"49.  As noticed above, ri'ght;'l;o residence and to settle in any
- part of the coiintry is assured to e\_}ery citizen as a fundamental
right‘under Article ‘19(1)(e) of the Cons’titntion of India. (Ref :
I 9@’7 (11) SCC 121 Ahmedabad Mwﬁcfpaf Cmpm‘azﬁmz VS.
‘Nawab Khar Gulab Khan & Ors.) The righﬁ to shelter Springe
from this right and.has been considered to be an integral_ part
- for ‘a meaningful enjoyrnent of right to life under Article 21 of
the Constitution_of India. '(Ref.: 1995 Suppl. 3 SCC 456 : AIR

I 9@6 5C ]Z 14 U.P. Avas _Evam Vikas Parishad & Aijnzzi Vs. '

Friends Co-operative Housing Societyltd. & Anr)

50. In the iiis;tant case aiso_ tliere is no .specific doniestic
legislation at all for internally displaceci persons. As noticed
' hereinabove, there | are. also no Internationall Co_nven'tions.
gov_erning rights Of 'snch persons. It is how an accepted rule of
judicial ‘const'ruction that regar(i must be had to. international
_conventions, n_orlns and guiding principles for construing
domestic law when there is no inconsistency betlween them and
~ there is ‘a void in the domestic law. -

51. It is noteworthy that ‘there is no specific law, rtule,
| re.gulation or instrument provi'ding _for' treatment of IDPs or
setting out any - rinimum standarcls for _theirf protection,
rehai;)ilitagtio'n and relocation. | The Guiding ' Principles on
Internel Displziceménf reiterate the 'very right to shelter
constitutionally guaranteed and recognized as a basic human

right in the international instruments. - These Guidelines thus
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COllsolidate and f111 gaps in nq£1011,a1 and intemdtional law é L
relating to su.ch,, displaced pérsons_. | " They also provide a
valuable ‘benchmarl'( for what must be ensured as part of .'the :
,basic human righté secﬁrify of such persons and wo_uld guide
consideration of the rights of the present petitioners.
.52._ It has been observed by the"Supreme_ Court in (2003) 6
sCC 1 Kapila ng«amm Vs. Stazté‘ of Bihar ~ that
' indisputdbly, the state partiéé to the International .Covenant on
Economic, Social & Cultural Rights W.ére to take appropriate
_steps to ensure i"eélisation of this thought. So far as the present
case is COllCGTlleq, this coveﬁant Slﬁecifically states the 1"ig1'1't of'
everyéne to an édgquatg standard of living iné:luding housing.
53.  The rules laid down and rightv recognised in the'
aforenoﬁced conventions as well as the Guiding Principles
would bind the present adjﬁdicati'on also in the light df the
following principle laid down in. Entertainment Network
(Suﬁra) - |
; “54 Furthermore, as regards_ the question where
- the protection of human rights, environment, ecology
~and other second generation or third-generation
rights is involved, the courts should not be loathe to
refer to the International Conventions.”
54. " The petitionefs are members of the' larger group from
_theii“ community which stands forcibly evicted from 01ie péi"t of
the Cofm'try rendering them homeless and i”es-ourceles's. They
are without resources at the plabe of their relocation and are
faced with the threat 'o'f_ forcible eviction from their
accommodation. By way of these writ petitiéns, the peﬁtionefs
seek prdtection and enfofcement -o'f fheir fundamental right ;td

life which includes, shelter. The international conventions
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1"ecognis'e shélter as a basic human_. right. Thel Guidin;é?
‘Principles reiterate the same rights and responsibilities _of the
state so fal'" as IDPs are concerned. _ Consideratioﬁ of the
petitioners’ rights, therefore, Wduld necessarily involve ensurinlg
the objectives and declarations made i1i the above international
instruments especially those endorsed by India_reiterated by the
Guiding Principles fof IDPs.

The Pz"otectjoiz of Hi izman Rz'q]z ts Acf, 1993

55. The issue in the instant case has another dimension to it
which is of importance. . In discharge of the obligation under
the international covenants, India promulgated an ordinance

appointing commissions and courts for the protection of human

rights. This ordinance was replaced by the Protection of

Human Rights Act 1993’ was promulgated on 8% January,

1994 to provide for the constitution of the national and state
human rights commissions and human rights courts for better

protection and for matters connected therewith or incidental

ﬂ;ereto. "Huzzzaﬂ ﬁq*]zts’ are defined in clause (d) of slija—sect1011
(1) of S_ectioﬁ_ 2.as the 'Jiglzts-z“ejaﬁjzzg to 'lzfe, ']jbez"Zy, equality
and dignity of t]‘zelﬂzdjvja’ua] guaraﬂteed Dby the Cozzstz'ifutz'ozz or
ézzzbodz’ed in the International Covenants aﬂd enforceable Dby
courts in India’.

| The éx‘pression ’1)11?61"11#1’011&] covenants is also defined to
include the two vaellallts adopted by the General Assembly on
16" December, 1966‘ and such other covenants a\nd conventions
'ad,op'te-d' by the General Assembly of the United Nations as the
Central Government méy specify by notification. - | The

enforceability of the several rights 1“e,cognised' under the
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International . Covenants, therefore, stands recognized by this

legislation in India. The said Act was made by the Parliament

'hav'ing regard to the changing social realities and growing

concern.in India about issues relating to human rights with a

view of bringilig about greater abcountability and ‘tfansparency
l"in enforcement of the laWs' of the nation.

| 56. . It is essential to note that in fact no new right is being
created, 1"ebogllizéd oi" : reitératéd by the international
iﬁstﬁments or the said guidelines. The right to s'heltér of every
peAr.s'on has been» 1_*ecog1iized as an essential concomitant of right
to life .un.der Article 21 of the Constitutio_n of India. It would
clearly be covered ulidei" the definition of a ‘human right’ under
Section 2(1)(@) of .the} Protection of Human Rights Act, 1993
»Whiéh includes 1"ight relating to life, liberty, equality and diglﬁty.
The right to shelter, an essential part of right to life, would
therefore also be a statutqrily rec’oghized right under Section
2(1)(d) of the Act of 1993 and enforceable 'aé such also.

The preéent petitiohers, as peréons displaced from their
homes and state, by way of these writ petitions are thus,
seeking enfojljceme'nt of such right to shelter.

57. The above discus'sion would'slvlo}‘w that state courts are
bound to use international human rights Covenaﬁts, which élso
,stand incorporated\ A'into the Protectipn of Huinan Rigl}ts Act,

1993, -as a pillar of support for the rights recognised thereby

and to ensure the requisite assistance as well as access to

shelter as a positive right so that the bare minimum for those in

need is enabled. The petitioners assert such rights in the

challenge laid in these writ petitions.
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Q Whether the statutory m'avi’ﬂ'@mg of Public P_fz‘eﬂzzis:@g

(Eviction of- Uﬂauﬂmﬁséd QOccupants) Act, 1971 - which

would have m@' effect of defeaﬁﬂ@* the constitutional

rights of the petitioners, could be validly invoked against
58. On beha]f' o}f thé respondents, it is urgéd that the
allotm‘ent,. Qf the | quvarte'l;s to fhe petitioners .(or their
predecessors) stands canceAlled. . They are th.erefore in

unauthorised occupation of the Government accommodation and

~ ‘therefore liable to be evicted under the prbvisions of the Public"

'Pre_mises (Eviction of Unauthorised Occupants) Act, 1971. The
submission. is that the proceedings taken by the respondents
"and the 01*defs passed against the petitioners were jusfified and
are in -accordance with law.

59. | On the other hand, the petitioners have urged that even in
their wildest dreams.,‘ they had neyér envisaged a situation when
they would not be in a position -'to reside in their own homes
after fetiremelit. On account of grave threats to their. safety,

the petitioners have been prevented from returning to their

homes. The petitioners are not residing in Delhi on account of a

desire not to return to the valley or to perpetuate residence in
Delhi, but for reasons totally beyond control of these jﬁetitioners.

The writ petitioners have stated that their homes in Kashmir

_have either been destroyed or rendered inaccessible to them

primarily on account of the inability of the respondents to
protect the same. They do not have adequate means to acquire

any property in Delhi. It is the petitioners contention that the

W.P.(C) No.15239/2004 " Page 53 of 157




- pension admissiblé -to"f:hem does mnot 'enable them to affbrd
,1"enjted accommodation or acquire their oWn houses. The
. petitioners have submitted that the respondents have permitted
Similérly situa.ted: persons to continue in thé allotted
-acc(nnmoldation. Relhiance is alsor placed on orders of the
Supréme Court, this .Court an_d ‘the . Central Administr_a,tive
_'Tribunal also -prohibitiﬁg eviction "of éimilarly'placed persons

“from allotted acéommodation.

In this background, -the petitioners assail also the failure.

'to, consider their requests to th'e res.pondents to Aexel;cise
discretion vested in them under the Ailotmell‘l; of Govefnment
_Residences (Generai Pool in Delhi) Rules, '196:_3 to. p'ermit the
. petitioners to continu'e to occupy the allotted premises. It is
urged that this refusal was disériminatory, afbi‘trary_ and has
failed to éOnsider the relevant Circﬁms-tances.

.60. It is contended by the'petl‘itioners that in these facts, they

are not in unauthorizéd occupation of the quarters and that the

respondents could not have taken recourse to proceedings

~under thée Public Premises Act, 1971 which would have the

effect of ousting them and their families from their only

residence without taking steps of making 'provision of
reasonable alte1"1iatiVes. The -contention is that the entire
action takén by 'th_e respondents and: implementation of the
thréat of forcilble eviction would result in yiolation- of the
fundame_n‘tal and -basic human rights of the petitioners and,
theréfore, is  unconstitutional, .Without-- jurisdig:tion and

“completely illegal.
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Binding judicial precedents - q )

61. So far '_a-s the- conditions which were in existence in the
state of Jammu & Kaéhmir, thg resforai:iori of normalcy and the
“Girgumstance's iﬁ Which they are occupying these quarters are
concérned, reliancé has beén plha'cedA by 'the petitioners on the
proceedings and orders passed in several simiiar cases prior
hitherto which have been Complétely ignored by the
1"es‘pondents_. Attenﬁon is drawn to the orders of the Supreme
Court of Imdia;jz in SLP ( C) No.7639/1 999 Shri ]E Koul &
Al,m: Vs. Si‘a;%e of Jammu & Kashmir & Ors. vShri- J.L. Koul &
'the other petitionefs in this case were Kashmiri pandits who
were employees of the State Government and being State
Go'vernment: ‘ se.rvants, had been . allotted msidéntiai
accomm«odations_ in Jammu between 1989-90. Their houses in
the valley were either dest'rbyed_ or burht dowﬁ by 1ﬁiii‘ta11ts.
_EVeﬁ though they had retired from sefvice, these péti‘tioners
‘were permitted to 1*et§111 the governmént acbommodations in
Jammu for safety 1“_eas'ons.' Such a- step was C'onsid‘ered'
necessary and _iilevitable by the State Gove‘fnmenf as the
atmosphere was not COﬂgéﬂiéﬂ for thé appellants‘toi‘etufn to th..e
'Valley, more so when they had losf their respective houses.

62. It appears ""that other state government einployees.
‘awaiting allotment of official accommodation, could not get the
éame. for ‘the reason thét these retired persons cdntinuecl to
occupy the official accommodation. They filed a writ petition
before fhe High Court b_f Jammu and Kashmir complaining
~against the failure of the’ State Go_verﬁinent to provide them

with official accommodation. A learned Single Judge of the High
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Court of -Jaﬁmu & Kashmir had allowéd the writ petition and ()
passed a judgment on 24“1ja11ua1jy, 1997 directing eviction of all
tilc:)se::- persons who had peased to be government servants for
any f;aépll but were still occupying the state accommodation.

The learned Single Judge had also directed that the persons who

' were not in government service but required Government

accommodation because of security reasons, should be tried to

be accommodated within' one complex so that their security is

‘ ensured, reducing the burden on the state which would have to

" incur lesser amount for their security.

63. - For the réason that the state government was attempting
to evict these occupants without providip.g them with alternative
accomlpodations, aich_allenge was laid to the judgment of the
Single Judge dated the 24 of Janﬁary, 1997 by a letters patent
appeal. This appeal was dismissed by the Division Bench by a
j'udgment‘ | da‘tec_l' 14éh Mal"cil, '1997, howe_ver, giviilg an
opportunity to the appéllants’ to approach the appropriate
authoi"ity fpl" relief. In 'thi_s‘\ background, these perso'ns led by
Shri J.L. Koul, filed the abqve special leave petition before 'thé
Supréme Court. Qn a.bonéidefation of the matter, an interim

order order dated '11“1‘ April, 1997 was passed by the court

directing the state government to maintain status quo regarding

the poésession of the property. .
64. Mr. RK. Handoo, learned counsel for the petitioners has
referred to certain orders passed by the Supreme Court of India

in: the said petition. On 26™ August, 1997, the Supreme Court

had required counsel representing the State of Jammu &

' Kashmir"l;o ascertain from the State Government as to whether
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the petitioners can be put back in to the houses owned by them

in the Kashmir Valley and to ensure protection of their persons '

| as also their properties.

65. . The case was there‘e‘llftlerd:cakén up by the Supreme Court

on 28% January, 1998 when the Supreme Court took notice of

the massacre of Kashmiri Pandits in the Kashmir Valley which

“had taken place a few days prior to the hearing and recorded

<

the following order :-

“This order is being made in the backdrop of a

massacre of Kashmiri Pandits which took place a
- couple of days ago in the Kashmir valley. :

Adjourned sine die. - Stay to continue. The petition to
be activated on mentioning by counsel for the State of
Jammu and Kashmir as and when the State is in a
position to assure return of the petitioners to their
respective_homes in the Kashmir valley and- ensure
their safety and personal property.”

~ (Underlining supplied) »

~ 66.° It is noteworthy that the Supreme Court had also passed

an order on B“i December; 2008 (in Shri J.IL. Koul & Others

vs, State of J&K aforenoticed) directing the respondent-state

to frame a rehabilitation scheme within a period of six months

and to place the same before the court. For the reason that no

material or scheme was placed before it by the respondents, on

17% September, 2009, the Su'preme Court directed the -Chief

,Secretary, of the State to file a personal affidavit as to what

steps had been taken pursuant to-the orders of the court.
67. An affidavit dated 6% October; 2009 was theréafter filed

by the Chief Secretary in the case. The appeal was disposed of

_‘by a final judgment on 27" October, 2009 which stands reported

at 2009 (1) AD SC 253 J.I. Koul & Others Vs. State of

Jammu & Kashmir. So far as rehabilitation of the Kashmiri
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migranté is concerned, the affidavit dated 6" October, 2009 h(a)
been considered in para 7 'of the judgment in the following

terms:-

“7. In pursuance of the said order, the Chief Secretary
has filed the aff1dav1t dated 6.10.2009. In the said
affidavit it has been disclosed that-out of 54 appellants

.23 had already handed over the  Government
accommodation to the State Departiment and' the same
had been allotted to the Government employees. Only
31 migrants/retirees are presently in occupation of the
Government accommodation. It ~has further been
clarified that there are 37,280 families who have been
recgistered for the relief including the accommodation
and out of them only 5,000 families could be provided
the accommodation in the camps. However, it had been
undertaken that the Government would provide such
facilities to all Kashmiri migrants till they are residing at
the present places. The relevant part of the affidavit
reads as under:- v ,

"5. That it is further submitted that Govt.
formulated a package for return and rehabilitation
of Kashmiri Migrants which involves an outlay of
Rs.1618.40 -crores. This is for the first time since
1990, that Gowi. of India has come up with a
policy for Return and Rehabilitation of
Kashmiri Migrarts. The policy has been framed
on the recommendations of a weorking group
constituted by GovE. of India to suggest various
confidence building measures ‘in the J&K State.
While framing the policy various needs of the
migrants have been taken into consideration, such
as housing, education, revival of Agriculture and

 Horticulture land, employment etc. The details. of
the package announced on 5% June 2008 are
reproduced as under:- :

i) Return. and Rehabilitation Package of
Kashmiri Migrants: The total package involves an
outlay of Rs.1618.40 crore. The main
components of the package are as under - (a)
Housing

i) Assistance @ Rs.7.5 lac for fully or partlally
damaged house left behind by migrant.”

(ii) Rs,2.00lac for dilapidated/unused houses.

(iii) Rs.7.5. lac for purchase/construction of a
house in Group Housing Societies for those who
have sold their properties during the period after
1989 and Dbefore the enactment of "The J&K
Migrant Immovable Property (Preservation,
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- Protection and Restraint of DlSLleSS Sale) Act, |

1997" on 30.5.1997.

(b) Transit Accommodation : Construction of
transit accommodation at three sites @ Rs.20.00
crore each for total Rs.60.00 crore. Alternatively,
Rs.1.00 lac per family towards rental and

incidental expenses to those families who may not

be accommodated in transit accommodation.

- (c) Continuation of Cash Relief to Migrants:
Migrants families at Jammu and Delhi who are
recipients of cash relief and free ration would
continue to receive the same @ Rs.5000 per family
per month (including rations) for a period -of two
years after their return to the valley.

7. That it may be further submitted that
unemployed youth were asked to convey their
willingness for serving in ‘Kashmir Valley. In
response to the same, 14074 unemployed youth
have expressed their willingness in writing for

. serving in Kashmir valley. :
8. That it is further submitted that a form called

"EXPRESSION OF INTEREST" was circulated
among the migrants in order to ascertain their
willingness to return to valley and so far 1676
families have expressed their willingness to return
to valley and avail the concession available undor
the package.

9. That it is further submitted that land at the
following three sites have already been identified
for construction of transit accommodation, the
details whereof are as-under: a- Land at Vessu,
District Kulgam 100 Kanals. b- Land at Qazigund,
District Anantnag 25 Kanals. c- Land at Khanpura,

- District, Baramulla 50 Kanals

10. That it may be further submltLed that 200
flats are nearing - completion at  Sheikhpora
Budgam. In addition to this, 18 flats are available
al Mattan Anantnag. These flats are to be used as
transit accommodation by the Kashmiri migrants.
who wish to return to valley. The migrants shall
stay in the transit accommodation till they re-

-construct or renovate their houses.
11. That it may be further submitted that State-

Government had also constituted an Apex Advisory
Committee to oversee the implementation of

" Return and Rehabilitation package for Kashmiri

Migrants in the month of September 2009 and
immediately after the constitution of the Apex
Level 8 Committee, various suggestions.were put
forth in a meeting held on 23.9.2009.

12. That it may be further submitted that the
State Cabinet vide its decision No.130/11/2009
dated 1.10.2009 has approved the package for
Return and Rehabilitation of Kashmiri Migrants to

Kashmir - Valley. However, with regard to

W.P.(C) No.15239/2004 " Page 59 of I57



~ implementation of employment scheme a%
- Committee has also been ordered to be constituted
to go into the legal and other implications for
making recruitments of the migrant youth against
various posts before the said scheme is formally-
notified. The Committee has to submit its report
within a period of two weeks.

13. That the State Government is keen to
rehabilitate the Kashmiri Migrants in the Kashmir
valley and shall provide every type of assistance
for their return and rehabilitation. The process for

the rehabilitation in valley has been initiated in
Tune 2008 after Govi. of India announced the
package for their returmn."

(Emphasis supplied)

The Supreme Court ‘observed that this case had remained
pending before it for twelve years- and that the court had been
insi‘sting upon the state to frame the scheme of rehabilitation of
the - appellaﬁts’ and particularly for providing them
-~ accommodation. Placing reliance . on the above
affidavits/undeftakings giv.en- 'by the .fespondeﬁts, the Court

further observed that the authorities have framed the
rehébilitatioﬁ scheﬁl_e and for implementatbn of the same, it has
got sufficient- 1;esourc'es also. In this background, the Suprenme
Court issued the following directioﬁs:- |

~“9. In view of the above affidavit/undertaking given
" by the State and after hearing Mrs. Purnima Bhat Kak,
Ld. Counsel for the appellants and Mr. Anis
Suhrawardy, Ld. Counsel for the State, we dispose of
the appeal with a pious hope that State shall take all
-endeavours to rehabilitate the persoms who have
been victim of terrorism and &l the State is able
to rehabilitate and provide the appiropriate
accominodation to 31 appellants-retirees/oustees,
they shall continue t0  pOSSess. the
accommodations which are in their respective
possession on this date.” '
‘ (Emphasis supplied)

68. It is noteworthy that the only difference between the
petitioners before the Supreme Court and those who are hefore

this court is, that the . pétition before the Supreme Court
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1“e1a£ed 'l:o‘:persons' Who.we-re’retired employees -of the S'tate
Government while the presen‘t peti'tioners are all employees of
the Central Government and its .departmen’ts. However, the
petitioners béfore the Supreme Courtl and the present writ
- petitioners are’ identically plaeed victims of the inili’tallcy and
fhe rights -aseel"ted by both sets of the petitioners and issues
raised by '.them are identical.

69. While the 'above petit1011 remained pendihg in the
Supreme Court, some other similarly ,‘placed_ einployees were
facing the same threat -of eﬁctien as the. present set of
petitionere.. Some sueh persons app_roached this Coﬁrt while‘
others fﬂed a 'pet'ition before .t1‘1e Central Administrative
Tribunal. The orders passed in these,metters would also have a
. bearing on the present consideration

70. Refelence requires to be also made to a judgment passed

on 2™ Auqust 2006 in WP (C) No. 11 742/2@05 entitled P.K.

Handoo Vs Fstate Officer & Amnr by this court Wthh is
reported at 1.32 (20@6) DIT 672 Shri P.K. Handoo was also a
Kashmiri Pandlt and part of the 1111110’1“1'Ly Community “-111 the
Kashmir Valley;' An employee'with the Intelligence Bureau of
the Government of Indie, he had retired from the service on 31%
- July, 2004 whereafter efforts to cancel his allotment and evict
him by way of proCeedings u’ndef the Public Premises Act, 1971
had been undert_akenj Sh. P.K.Handoo filed the writ peti'tion-
assailing this action and the eviction o_rder dated 30% June, 2005
'passed against him in the proceedings by the eetate officer and
also sought issuance of a writ- of mandamue against the

respondents to allow him to retain the official accommodation
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which '1_1ad "been. allotted to him till such time “that the
GOvernment made it possible‘for him to return to Srinagar or till
sulLable alternatlve accommodatlon is p1"ov1ded to him in Delhi.

71. The observatlons made by this court in the Judgment :

-dafed 2’{‘1 August, 2006 in P.,K.‘Handoo (supra) while dealing

with the very objeci:ions urged in these proceedings, deserve to'

be considered in .extenso.and read as follows :-

“11. -The argument submitted by the learned
counsel for the respondents is typically gauche. . It
lacks sen81t1V1ty Kashmir has never. ceased to be a hub
of terrorist activity which is mainly directed against the
Hindu Pandits.. The violence in the State is at its peak.
‘Due to the obstinacy of terrorists and helplessness’ of
the government to counter terror, the situation could

- not improve. Indian Constitution applies to all the

«  citizens of India. Egqual protection means the right to
equal treatment in similar circumstances. There

should be no discrimination between one ‘person and
another if as regards the subject matter of the

_legislation their position is the same. It is settled law

that a JIldlClal or quasi judicial- de0151011 cannot offend
'Artlcle 14,7

12. In the result, I allow the wrif petition in
terms of the order passed by the Apex Court in the
case of [.I. Koul Vs, State of Jammu and Kashmir
(supra). Respondents are directed to allow the
petitioner to retain Quarter No.D-845, Mandir Margq,
New Delhi, pending decision in SI.P © No0.7369/2007,
subject.to payment of normal licence fees or in the

_alternative the respondents may provide alternative
accommodation to the petitioner and his family
anywhere in Delhi till the pendency of the above said

“Wwrit petltlon before the Hon ble Supreme ‘Court. No
costs.”

(underlining supplied)

72. Learned counsels f01 the petltloners have also pamstaklngly

pomted out the earlier s1m11ar d11“ectlons made as back as on,

3’0"‘ Decembef 20@2’ by the Ceﬂtfa] Admzzﬂzmtfatwe

Hlbamal in QA N@ 23 73/2002 entltled Tej I@S]Jzaﬂ Vs, Union

of Iﬂzdm & Ors. on the same issue which have also been nouoed
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and reiterated in the P.K Handoo (supra) judgment. It is

‘noteworthy that Shri Tej Kishan, a Kashmiri displaced person

had  made- a request for vretention of Government

accommodation beyond superannuation which was turned down

by the Government by an erder dated.13® August, 2002. This -

refusal was assailed by way of proceedings before the Central
Administrative Tribunal. In these proceedinge, the Tribunal had
placed reliance on a letter dated v2-“d July, 2002 written to the

Delhi. Development Authority (’DDA’.) by the Ministry of Urban

Deve'I‘opmem':_ & Poverty Alleviation on the subject of preferential

allotment of DDA flats to J&K . migrant Central Government
employees who had retired or were retiring. The tribunal noted
the letter in the fellowing_terms:~

“12. By referring to the letter dated 2.7.2002 written
to the DDA by the Ministry of Urban Development
& Poverly Allevation, it is stated that this has been
decided as under:-
e, But the situation prevailing in &K is such that
does not-~ permit the safe returmn of these
retired/retiring Central Government employees who
- can settle after retirement at their native place.
Keeping this background in view, .a decision has been
taken to allot about 100 MIG and LIG Flats in Dwarka
to such retired/retiring J&K migrant _Central
Government employees so that the Central Pool
- Accommodation could be got vacated from them.
DDA is, therefore, requested to formulate a housing
s’cheme for retired/retiring J&K migrant Central
Government employees and send a draft thereof to
this Ministry within a fortnight for approval.”
(Underlining supplied)

7,3.' In the above judgment, the . Central Administrative
Tribunal also observed on violation of Article 14 by the
respondents holdmg that “the state shall not by its act

dlscrlmlnate as between two 1nd1v1duals who are 511n11a1]
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circumstanced.” These findings are also noticed in para 10

the judgmént in P.K. Handoo’s case (supra).

R

of

74. I have.had occasion to deal with a similar issue in a

jqument dated the 11% of April, 2008 rendered in W.P.(C)

No.1065/2007 M.K. Koul Vs. Union of India & Ors, In this

case also the petitioner was a retired Kashmiri employee of the

Central Government who could tiot return to Kashmir for the

same reason as the petitioners. Proceedings for his eviction

were also initiated by the respondents under the Public

.Premises (Eviction of Unauthorised_Occupants) Act, 1971.

"During the course of hearing on 7% April, 2008, a query was put

to counsel for the respondent in this. case in respect of the

position with regard to the safety and security of the Kashmiri

Pandits in the valley. The position was revealed to be the same

as before. In paré 14 of the said judgmeht, consequently it was

recorded that “the respomndents are not in a position to ensure

their safety and protection and as such, in case they are

djsp]éced from the accommodation which they are occupying,

they will not be in a position to return to their respective homes

in the Kashmir valley” .

W

.Consequently, the following' directions were issﬂed:—

“15. In  this background, the respondents
certainly cannot be permitted to maintain the
order of cancellation of the petitioner's
aflotment or to enforce the eviction order which
has been passed against the petitioner or to evict
the petitioners from the premises which they are
occupying. - - _ )

16. There is mno doubt, that the petitioner was
making payment of the normal licence fee while he

was-in service. Interest of justice and equity merit .

that the petitioner be required to make payment of
the licence fee on the same basis till such time as the
respondents. are able to ensure safety of personal
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property of the petitioner in their home State or are in
a position. to provide _siimilar _alternative
accommodation to the petitioner or the petitioner
acquires any other residential property in Delhi.
17. In view of the above discussion, this writ
petition is.allowed.

The respondents are directed to. pe11mt the

. petitioner to continue to occupy the Quarter No.N-

299, Sector-§, R.K. Puram, New Delhi subject to
payment of the same licence fee as was being paid by
the petitioner on the date when he retired.  This
order shall continue to operate till such time as the
respondents - provide similar alternative
accommodation. to the petitioner, or the petitioner
acquires any residential property in his name.

This writ petition is allowed in the above terms. .

There shall be no order as to costs.”

(Emphasis supplied)

It is noteworthy that these orders have not been assailed
and have attained finality. | | |
75. It is urgedlby learned counsel for the i“espondents that
fallure of the Government of Indla to Challenge the orders
Ppassed in WP(C) Nao. 11 742’/2005 emtﬂtled P.K. Hmzzd@@ v.
Estate Officer & Alﬂur WP (C) No.1065/2007 entitled
MZ/‘«ZK&MI v. UOI & Ors. and the other cases are immaterial
and would have no bearing on the ilistar_lt case. Réliance is
placed on the pi"onou_‘nce'menAt of the Apex ‘Cour't reportéd at
(2006) II 5CC. 709 Col. BJ. Akkara Vs. Government of
Iﬂdfﬁ & Ors. in sup'port of tﬁis submiésion
76. . It is noteworthy that Col. B.J. Aidm,m s case (Supzz"a}
1“e1ated to efforts of the Government to recover payment of
excess amount as pension. Certain orders stood passed in the
writ petition filed by other employees who had raised a similar
challglige. These orders ~had not been challenged by the
Government. In this background the peutloner had contended

that the Government was estopped from 1"ecover111g the amount
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" from him in view of those‘ orders WlﬁCll had attained finality.
The A_pe;i Court rejected the colntentions and held that the
Union of India would not be barred from resisting the.
subsequent writ 1ﬁetit101is involving similér issues or challenging
'subs.equent jﬁdgments of the High Coﬁrt realising the
seriousness or 1ﬁagni'[:ude of the issues or financial implicétions.
The position would be differentlolnly if it is established that tlﬁe
Government. haid adopfed a pick and f:hoose' method.oﬁly to
avéi_d relief to 1;he, petitioner on accounf of mala fide or ulterior
motives. It was held that priﬁciples. éf estoppel, \1"es judicata,
legitimate expectation or fairness in action were not attfacted
 011 the facts bf the case.
| No plea of violation of fundamental rigllté was invélvéd in
Akkara’s case (supra). There can be. no comparison with the
facts of Akkara ’sA bazse '(s'upra) With those of the present cases.
77. The - aforenoticed jild'gmeﬁts a;nd orders were . clearly
relevant and binding upon the respoﬁdents‘for construing and
taking a view on'the contentions and claims of the petitioners.
The ‘respondents were also bound by the deposition and the
policy placed before th.e Supreme Court which resulted in its
judgment dated 6™ of Octbb.er, 2009. The available records do
not show any consideration of the aforenoticed judgments and
orders s0 far .as the rights and plight of the- petitionéfs are

concerned.

Cancellation of allotments and action under the Public Preinises

Act, 1971

- 78. Mr. Jatan Singh, learnmed counsel appearing for the

respondent No.1 has contended that the decision to cancel the
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allotments and to initiate the procéedings under the. PLibli/tjﬁ}
Premises Act, 1971 as well as the ordels of the Estate Officer
and the Judgments of the Appellate Court are in terms of
statutory provisions cannot be assa;led by way of these writ
petitions.
Re.liancel is pla'ced on the pronoﬁncemen‘ts of this court
- reported at (7 995) II AD Delhi 293 Union of India Vs. SM
Aggarwal & 31 others; 2000 (55) DRJ 57 Bhim Siﬂglzz Vs.
Union of India & Anr; AIR 1977 Delhi 268 H.ardwan’ Lal
Verma Vs. le‘ Estate Ufﬁcerj& Ors. in support. .
79. | This ‘objection of the respondents igndres well settled first
pringiples of law. Mereij because the impugned action is taken
and order passed' in purported exercise of statutory power
.Wou].c.I not reﬁder it immune from ju'dici'a.l scrutiny. .Tl‘le question
as to manner in which such ‘actioﬁ and orders viz-a-viz their
effect on fundamental rights will be examined, stands answered
by Lhe Supreme Court in AIR 1978 SC 597 (1978) 1 s8cCC 2’43 .
- Maneka Gandli Vs Union of Itidia and OHI@JZ"S, In this case,
| the court had made the fo.llowing observations with 1"ega1"d' to .
the impact of action taken under provisions of the Passport Act:-
.”Now if the éfféct of State action on a
fundamental right is direct and inevitable, then a
fortiorari, it must be presumed to have been intended by
the authority taking the action and hence, this doctrine
of direct and inevitable ‘sffect has been described by
some jurists as the doctrine of intended and real effect.
This is the test which must be applied for the purpose of

determining whether Section 10 .(3) (c ) of the impugned
order made under it is violative of Article 19 (1)(a) or

(g).”
80. The Supreme Court further ruled that it is not necessary to

assail the constitutional validity of the statutory provisions
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under which the nnpugned order is made and that the court
would still be able to examine as to whether the order made in
exercise of statutory power was invalid for the reason that it
| contravened a fundalnental rlght holdmg as follows :-

“But that does not mean that an order made under
Section 10(3)(c) ) may not violate Article 19(1)(a) or (g).
While discussing the constitutional validity of the
“impunged - order nnpoundmg the passport of the
petitioner, we. shall have occasion to point out that even
where a statutory provision empowering an authority to
take action is constitutionally valid, action taken under it

‘may offend a fundamental right and in that event, though
" the statutory provision is valid, the action may be void.

It is true, and we must straightaway conceded that
merely because a statutory provision empowering an
authority to take action in specified circumstances is
constitutionally valid as not being in conflict with any
fundamental rights, it does not give a carte ]J]aﬂc]Je to
the authority to make any .order it likes so long as it is
within the parameters laid down by the provision. Every
offer made tnder a statutory provision must not only be
within the authority conferred by the statutory provision,
but must also stand the test of fundamental rights.
" Parliament cannot be presumed to have intended to
confer power on an authority to act in contravention of
fundamental rights. It is a basic constitutional
assumption underlying every statutory grant of power
that the authority' on which the power is conferred,
should act constitutionally and not in violation. of any
‘fundamental ‘right. This would seem to be elementary
and no authority is necessary in support of it.”
(Underlining supplied)

81. ~In the above case, the Supreme' Court held that even
tlrngh the impugned order was within the terlnS'of the relevant
section, “it 1nust,nevertheless‘.;‘;not COlltr"a\relle any fundamental
rights and if it does, it would be void”.

So far as the present case is cong:erned; even it were to
. be held that. the action ~ taken 'by the respondents 't_/vas
permissible under the' statutory provision'e ]aut if it violated or
| advelsely nnpacted fundamental rlghts of the petitioners, it

Would have to be voided. This ObJGCthIl to the 1na1nta1nab111ty of
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the preéent writ petitidnS is fherefore misconceived and is’
rejected. -

- 82. | An examination of the order of cancellation of the
allotment 1"equires: to be undertaken. The only rules 1."elied upon
in.support of the power to permit occupancy of ’the quarters are

the Allotment of G@V@Hzmeﬂt Residences (General Pool in

Delfii) Rules, 1963. Cancellation of the allotment has been
effected under these very rules.
-83. The '1"espondents have permitted the petitioners to occupy

the same in exercise of power conferred on them. It is not the

respondents’ case that the petitioners came into possession of

the quarters illegally or without authqri'ty. - The oééupallcy is
being treated 'as unauthorised by the respondents f01" the
reason that they have cancelled the allotments.

84. In view of this stand of the respondents, 1L becomes
necessary to examine. the p‘rovision's' of 't.he Public Preinises Act,
1971, |

'85.' For the purposes of the instant case, the expression
.”u'nauthorizéd occupation” as defined under section 2(g) of the
Public Premises (Eviction of Una uthorised Occupants)

Act, 1971 has to be construed.

- Section 2(g) of the said statuté reads as follows :-

“2¢g)  "unauthorised occupation”, in relation to
‘any public premises, means the occupation by any
person of the public premises without authority for
such occupation, and includes the continuance in
occupation by any person of the public premises
after the authority (whether by way of grant or any
other mode  of transfer) under which he was
allowed to occupy the premises, has expired or has"
been determined for any reason whatsoever.” '
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86. So far as thejaroceedings for. ev‘ictionﬂnder the Publ@/é
Premises Act, 1971 are concerned, Sections 4 and 5 thereof

deserve to be also considered. The relevant extract reads thus:-

“4. Issue of notice fo Slww cause agawzst order
. of eviction. - (1) If the estate officer is of opinion
that any persons are in unauthorised occupation of
any public premises and that they.should be
evicted, the -Estate Officer shall issue in the
" manner hereinafter provided a notice in writing
calling upon all persons concerned to show cause
~why an order of eviction should not be made.

(2) fnie notice shall-

"~ (a) specily the grounds on which the order of
eviction is proposed to be made; and

(b) require all persons concerned, that is to say, all
persons who are, or may be in occupation of, or
claim interest in, the public premises,-

(i) to .show cause, if any, against the proposed
order on before such date as is specified in the
notice, being a date not earlier than seven days
form the date ofissue thereof, and

(ii) to appear before the Estate Officer on the date
specified in the notice along with the evidence
which they intend to produce in support of the
cause shown, and also for personal hearing, if such
hearing is desired.] -

XXXX

5. Eviction of unauthorised occupants. - (1) If,
after considering the cause, if any, shown by any
person in pursuance of a notice under section 4
and [any evidence produced by him in support of
the same and after personal hearing, if any, given -
under clause (b) of sub-section (2) of section 4], the
estate officer is satisfied that the public premises

- are in unauthorised occupation, the estate officer
may make an order of eviction, for reasons to be
recorded -therein, directing. that the public
premises shall be vacated, on such date as may be
4sp601fled in the order, by all persons who may be
in occupation. thereof or any part thereof, and
-cause a copy of the order to be affixed on the outer
door or some other conspicuous part of the public
pre emlses o

CW.P.(C) No.15239/2004 . - Page 70 of 157

1

(R - e v i 3 i i e+ e s



<)

(2). If any person refuses or fails to comply with the
order of eviction [ on or before the date specified
in the said order or within fifteen days of the date
of its publication under sub-section (1), whichever
is-later.] the estate officer or any other officer duly
authorised by the estate officer in his behalf [ may,
after the date so specified or after the expiry of the

period aforesaid, whichever is- later, evict that
person] from, and take possession of, the public.”

(Underlining supplied) '

87.  The preseiit cases raise a pertinent question as to
whether the cancellation of the allotments to the petitioners

was justified and valid and whether the petit‘ioners’ occupancy

‘thereafter could  be brOught “within 'the meaning of the

expreos‘ion unauthorlsed" under Sectlon 2(g) of the Pubhc

Premlaes Act, 1 971.

88," The statutory definition of the expression “unauthorised

bccupatidn" in Section 2(g) of the Public Premises Act, 1971

thus requires judicial interpretation for the purposes of the

‘present Cases._ In this regard the oft quotediw,ords -of Justice

P.N. Bhagwati in (1983) 1 SCC 228 National Textile

Workers’ Union vs. P.R. Ramakrishnan would be apposite

when it was stated as follows :-

"We cannot allow the dead hand of the past to stifle
the growth of the living present. Law cannot stand still.
~: it must change with the changing social concepts and
values If the bark that protects the tree fails to grow
and expand along with the tree, it will either choke the
tree or if it is-a living ‘tree, it will shed that bark and
grow a new living bark for itself. Similarly, if the law
fails to respond to the needs of changing society, then
- either it will stifle the growth of the society and choke’
its progress or if the society is vigorous enough, it will
cast- away the law which stands in the way of its
growth. Law must therefore, constantly be on the move

adapting itself to the fast changing society and not lag
. behmd !
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89. While interpreting statutory provisions, ‘the Supreme Court

has{ also approved and applied in a number of cases, the

- princiﬁle of “updating construction” while interpreting statutes

“as set. out by the leading jurist Francis Bennion in his

commentaries titled "Statutory'Intérpretation', 2™ Edn,, pg 617.
{Ref : (2003) 4 SCC 501 State 0f Ma]mfaglﬂﬂ"é vs, Dr.
Praful D. D@S&i ;s (1997) 5 sccC 48’2 CIT Vs. P@ddaf Cement
Pvit., Ltd.; (2000) 8 8CC 740 B&savaraj R. E\"atﬂ vs., State .of
Karnatakaj}. These principles have been noticed in (1996) 2
SCC 428 Smfe vs. 8, J. Choudhary and read as follows :-

“(2) It is presumed that Parliament intends the court to

~apply to an ongoing Act a construction that -
contmuously updates its wording to allow for changes
since the Act was initially -framed (an updating
construction). While it remains law, it is to be treated
as always speaking. This means-in its application on
any date, the language of the Act, though necessarily
embedded in its own time, is nevertheless to be
~construed in accordance with the need to treat it as
current law.”

At page (618- 19), of the report it is futhel noted thaL -

“In construing an ongomg Act, the 111terpreter is to
presume that Parliament intended the Act to be applied
at any future time in such a way as to give-effect to the
true original intention. Accordingly, the interpreter is
to make allowances for any relevant changes that have
occurred, since the Act's passing, in law, social
.conditions, ‘technology, the meaning of words, and
other matters. Just as the US Constitution is regarded
as ‘'a living Constitution', So an ongoing British Act is
regarded as 'a living Act'. That today's construction
involves the supposition that Parliament was. catermg
long ago for a state of affairs that did not then exist is
no argument against that construction. Parliament, in
the wording of an enactment, is expected to anticipate
temporal developments. The drafter will try to. foresee
the future, and allow for it in the wording.”

It was, therefore, observed that an ongoing Act is taken .

to be always speaking stating that :-
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. "An enactment of former days is thus to be read today, %5) :

in the light of dynamic processing received over the

years, with such modification of the current meaning of

its language as will now give effect to the original

legislative intention. The reality and effect of dynamic

processing provides .the gradual adjustment. It is
constituted by judicial interpretation, year in and year -

out. It also’ comprises processing by executive

officials.” ' : :

Thﬁs, the courts have over the period of time ap,plied this
principle tb_ iﬁtefpret various terms and phrases including
“stage (':‘arl*iage‘". " has been interpreted- to includé “electric

~tramcar”; ""st,.ealn tl"i‘cycle’f to include ”locomotive’i ; "'t.e.legr'aph” :
to i_n(;lude “télepl}one”; ”baﬁker’s book” to include “microfilm”;
“to take note” to include “use of fape .regorder” ; ”docﬁment's" to
include “data baées”; ’;halldwriting" was construed 't‘(’)l include
"tylaew1~it111'gf' {Ref; 1996(2) SCC 428 State Vs.
S.J. Eﬁazudlm{zy}.. “Notice in Wriﬁng" in Section 138 of the
Negotiable Irfstruments Act, Were' construed to include a
“notice by fax”. {Ref : (1999) 4 SC@‘ 567 SIL Import USA
Vs, Exim Aides Silk E\Kp@ft@m’}. This princ’iple of legal
inte:rprgtation-Would squarely .apply to the constructio’q to be
placed on the prqvisions of Publié Premises Act, 1971.
90. Beéause of the peculiar circumstances prevalent in the
Kashmir valley, m_ember—s of the minority Community were
targetted and singled out for iiéstility as a class in their home
state. Admittedly, the lstate' was unable to protect their rights
. or properties. -
91. The state authorities. assessed the threat perception and
danger to the lives to some of the petitioners who were bodily

evacuated from.their homes in the valley. “The transfer of the
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petitioners, (or that of the persons on whom they were
d.ependent) to Delhi ‘which preceded the allotnient of quarters,
Was thus Compelled by the “inability of the 1espondents to
. ‘protect and ensure the right to life of the petltloneis The same
was certainly involuntary. The allotments were a result of the
~extreme 1ieceesity recognised and adjnd.ged by the respondents
themselves. It is also lneteworthy' that those ﬂeeing' to safety
had no opp.ortii_nity to secure or salvage their properties.
92. It ie an admitted fact that over this period, the properties '
of_ the petitioners in Jamrnu & Kashmir have either been
destroyed oi", in other cases, occupied by militants or the
majority groups in the state. On account of the inability ef the
Govei“nnient to Pprotect the lives and propei"ties of the
petition'ers, despite the Constitutional mandate, the
petitioners have been depi“i\ied ~of their properties, are
unable to return to th‘eir homes and face .danger to 'tlieii"
lives, if they do so. |
93. The acco'lnniodation allotted to the pe'titionei"s is the only
iacconnnodatmn which they have ever known in’ this 01ty .l The
| peL1t10ne15 state that they do not own any other pr opei"ty. It is
the same sheer nece581ty which compels the petitioners to
continue to occupy the premiees which was allotted to them. It
is clearly evident that having identified and snpplied such need.
of the petitioners, _absent any alternative with them, the
1"es'pondents would be reqnired to maintain the sanie.
- 94. The petiticin‘ers 11atfe ‘been at the 1“eceit7i11g end of the

- threats not only for the reason ‘that they were from another
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community but also largely because theyf fepresented the faceﬁ/
the Central Gove1 nment in Lhe valley as its employees.

95. It is important to note that ‘the scheme notlced in the
aforenotlced aff1dav1t dated 6‘11 October 2009 (filed by the Chlef
._Sec1 etal"y before the Supreme Coult in j’ K. Koul vs. Union of

India (5upfaz) talks of ’Retuu:/ and Re]zabz]ztalmﬂ It does not

even advert to resettlement. No reference is made to the safety
or security of the migrants_who agreed or attempted to return.

Interestingly, 'there"is r,eferenc'e:tO 37280 Kashmifi families who

had reglstered for the re11ef 1nclud1ng accommodatmn out of

which  out of Wthh only . 5000 famlhes have been provided -

accomm_oda‘tlon. An undertakmg .stood given to the Supreme
Court that the government wouid provide such facilities to all
the _I@shmiri migrants till they are residing .at the present
places. Persons as the petitio’n‘ers are not even co{/el"ed under
those WIII.O are dealt with in this affidavit.

96. Ii':‘is also noteworthy that the affidavit filedvbefore the

Supreme Court refers to .a total package of the Central

Government involving an outlay of Rupees 1618.40 crores.

97. ~ The affidavit of the Chief SeCretary does no'i: even refer jt.o
the utilisation of this hdge amouhtdo‘f publie 1n01aey and the fate. |
of the prepesed facilities. There is nothing even before this
icourt which c'ould s.uggest that the favcili_ties' premised before the
Supreme Court, have'even come into existence.

98.. The aiternativeapropoimded‘ and the scherdes pef,tainiﬁg
to Kashmiri_ 1111§fi“a11‘ts noticed in the ju,dgments’ of the Supreme
Courtv and of this eourt remain in the realm of proposals and

unimplemented schemes alone without’ any element of reali‘ty or
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fairness. No alternatlve at all has been made available to or
offered to the petitioners'. even during ‘th.e hearings before this
.COUI"'IIZ.. Ih the light of the well settled principies laid in the
above precedents, lthe inevitable eonclusion is that the
respondents ha\}e - not taken the relevant factors into
‘con‘sidera‘tion' arrd have acted arbitrarily and unreasonably.
The above dlscussmn clearly mamfests that the 1espondean
have not acted falrly in dlscharge of thelr positive obhgat1011
and h_ave not sufficiently engaged with the problems and
difficulties of the petltloner | |
99. The petltlonels 11ave been prevented from residing in their
homes in Jammu. & Kashmir for the reason that the State has
been unable to secure their lives or protect their homes. In
fact the respondents also admlt their inability to ensure
protection to the-life and limb .of the pe'titioners in’ cas-e they
were to re‘turl.l.to the home state, let alone any measure of
Secarity for their e011t111Ued residence in the place of their birth,
| in case they returned o
100. On behalf of the 1espondents it has been argued at length :
even in these proceedmgs that t'he' Union of India has
formulated - a paeliage for return -and rehabilitation of the
“displaced persons. This by its'elf shows that the situation is not
.such that the petitioners are in a position to return to their’
homes. The respondents 'are,clearly unable to ensure protection
.'te the lrves of the petitioners and their families or s'ecurity in
theiri homes. y | |
101. Mr. jatan Singh, learned standing Ceunsel for the U Of_has_

placed reliance on the pr_oaouncement of this court reported at
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.9“000 (55 ) DRJ 5 7 B]M]Jn Smgafﬂ Vs. Uﬂzwn of India &Ahﬂuz In .
this case, the 'pet1t10ne1 had sought upgradation of" the
accommodation ailotted te him on grounds of the security cover
which had been granted to him'as a president of a pol‘iti»cal A
part"y. A challenge was also laid to t11e"eviction proceedings. It
.v;ras held that the accommodation allotted to him Was' not liable
to be ungraded Itis noteworthy that the petitioner in that case
chd not hail from the Kashmn valley. No plea that the petltloner
could not return to his own aooommodation on account of
inability of the state to protect either his llife or the property was
putforth or considered. In the present case, the -pe’titioners seek
no upgradation of‘accommoﬂdatio_n but only nl"oteot1011 of their
basic hlnnan 1"ight and the fundamental right to life.' There is no
parity at all between Bhim Sing]z s case (supra) and the
p1 esent cases. |
102. It needs no elab01 ation that a Judglnent has to be
- examined in the context of the factual matrix which it decides.
The judgment 1“epo‘rted at (1995 ) II AD Delhi 293 Union of
India Vs. 5.M. Agfg"afwal & 31 Omems, also rehed upon by the
respondents, 'Was.a case of‘eviotion of- shopkeepers who were
licencees in shops which were pubho premises and had failed to
show cause in answer to the notice 1ssued by the Estate Offlcel
This case cannot be compa_red with the factual 1natr1x noticed . |
hereinabove. |
103. The 1fespondents ‘have also pliaced 1‘ehance on the
nl"onouncelnent of this court reported at AIR 1977 Delhi 2’6&%’

Hardwari Laf ’VBFIH@ Vs. The Estate Officer & Ors. wherein

“the court held that an allottee of a Government quarter is
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merely a 1ic'e11ce(.a.. Thére can be no dispute a‘t.all with th@
| proposition. However, I;Iardwal"i Lal Verma had also not raised
-any’ quéstion ofv_iplation of basic human and constitutional
rig.hts és the petitioners have in the present case. No fact
situation as in the present case was involved.

104. The petitioners are not lcontinuing to occupy ‘the subject
premises becaﬁse they want to do so. They are also not claiming
a right to indefinitely occupy the public. prelﬁises or asserting a
title or a right thereto in respect of the subject pfoperty. The
petitioners have merely sought protection of their right to
N sliel‘ter till 'such time, as the respondents are éble tt_) ensure
their right to life in their home state or make available a
reasonable alternative s.helter to .thé petitioners. The
respondents have theiné_élves Considei"ed such 1".equests and
permitted identically placed persons to continue to occupy the
allotted accommodation. - Such a claim has also been
entertainéd and gl"ali'ted‘ by not dnly the Supreme Court, but
.also by fhis | court as Well in sevéral’ precedents noticed
hereinabove. --Til;a respondents have admitted in their couﬁter
affidavit that thé petitionérs have nowhere else to go'.

105. Within the Iargef gfoup vqf the .I..DPS from Kashmir, the
_ petitioners forin a special class and are retired government
' personnel.‘ When the petitionéré were forced to relocate, they
received government vacco‘mmodatic;rﬂl not oﬁly as an incidence
of their service, but also on account of their compulsive eviction
from thei;‘-homes. They hav’e_e also not been able to get any

benefit of _any of the schemes framed by the government which
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- clearly admit the special needs avnd. entitlement of theﬁ-
displaced péré.ons. |

.106. Déspi‘te this hard’ reality, the represéntations,
u11de1*£aki11gs and pron-a.ise‘s of the Centfal- Governme:_'nt,. upon
retirement, the .allotments to the petitioners stand éancelled
and they are. b'eing asked to Vacafe Government
acconllllodat1011; ofchefwise they féce the threat of ‘eminent
forcible evicﬁon therefrom pursuant"to proceedings taken
against them .und_er the Public Premisés (Eviétion of
Unauthorised Oécupants) Act, 1971. |

107. The petitioners may thereby be COll"l'peH‘ed. to return to the '
‘violent situation where from they were evicted/évacuated/or
forced to flee. Forcing the petitioners who are IDPs to return
to the area where thejr were persecuted violates the principle of
non-refoulement which is the principlé in in'terna‘tionai law
forbidding the expulsion of a refuge into an area where such
person mights- be again subjected to persecution.  The
respondents cannot be perlnitfed, to 611 a hyper-technical
. construction of Statutory brovision_ or arbitrary exercise of
power to create a situation Where th_e ‘homeless petitioners are
compelled to return to the areas where they may face Violénce
and threat to their life and liberty.

108. Th‘é respondents have tlﬁeinéelveé 1"ecégllised the
e}gtitlelnén't of the Ipetitionefs to appropriate residence,' when
they made the éllotments. The o.nly 1jeason' advanced by the
1"espondents' for ﬂleir decision 'to Canéél the'.allotmeﬁt and to
evict t_he "petitioner‘s is that they have retired. Theh relevant

factor as to the developments in the state of Jammu & Kashmir
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and the effect- of suclreviction has not even been re1notel%

g COlluldel ed. No examination of the issue of whether the spirit or

1ntend1nent of the avowed policy of rehabilitation been
achieved, or not, has been undertaken.' ‘
109. The situation which was to be addressed in these cases

was truly exceptional. This aspect has also not even remotely

entered the respondents consideration. In fact the decisions of

"the respondents amply illustrates that the respondents are not

rational, reasonable or consistent in their decision »1naking. Tne
constru‘c;_tion placed by the respondents in the cases of these
IDPs on the permissibility of the occupancy of the qual"tel"s
under the Allotment Rules as relateable solely to 't_heir service
results in violation of constitutional guarantees and was clearly
and co1np1eLe1y unwarranted It ne'eds'no further elabora'tion
that the rights Wlnch the petitioners are complaining breach of,

are the rights guaran’ceed to them under Article 19(1)(e) and

-Article 21 of the Constitution of India. For these reasons, the

interpretation of the expression ”unaur_horised occupation” by
‘the respondents as well as in the impugned orders is ]dlinkered,
restricted and impermissible in the given facts. The expression
“authority »for. such occupation” appearing in Section 2(gv). must
take within its ambit the constitutional violations which result’
fr01n the restricted working of the statutory iarc\dsiclls by the
1espondents It was 1ncumbent upon all- concerned W1Lh the
dec151on making to take into consideration the most material
developments in the home state of the petluoners and the fact
that the ‘State was unable to guaranteevplotectlon of life and

lrbel"ty to the petitioners in case they'return;- the insufficiency
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and inability of the 1"esetﬂeﬁent/rehébiﬁtation effort and the
absen_ce;of eny aiternative to the petitioners for the pm"poses of
construction of the expreseion ”-autherity for such occupation”.
No iegal interpretation could be acceptable w111e11 does not take
into its‘cellsidel“.at1011 these relevant fects andtcircumstancee
The petitioners are occupying the accommodation because of
the failure of tlie respondents to d,iéchafge the constitutional
mandate and their .public law obligations of protecting the right
- to life and liberty of the petitioners. ~As noticed above, the
authority to occupy the quarters so far as'- the petitioners were

concerned was derived from the constitutional guarantees.

Such occupancy cannot be deemed or held to be,

“unauthorised” by any measure.

110. The significant difference between 'the cases of the
pe_ti'tio;lel"s and that of | ail unauthorised occupant of public
premises is that the writ petitioAners have continued to occupy
" the public pl:"emi'se‘s only on a'ccount of the inability of the state
to protect the fundamental and b'asic human rights of . the
petitioners.

111. The - 1"esponde_11'ts would have the records of the

circumstances in' which the petitioners and their successors in

47

interest were transferred and evacuated to Delhi and also the

extreme necessity of making the allotments of the quarters to
these persons who were not only .Govemment servants but also
' IDPS.- The Directdrate of‘ Estates which has effected the
impugned decisions eancelling' the allotments would be aware
of the pronoUncemente n fespect of idéntically placed persons

of the Supreme Court in P.K. Koul Vs. Estate Officer, this
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court in J.K. Koul vs. Union of India, the order of the Cen‘tra]ﬂ%

Administrative Tribunal in 7Tej Kishan T/S, Union @f India &
Ors. and implemented tne same. The respondents are aware of
the pl“evalént situation. |
112.  No legal interpréetation would be acceptable which does
not take: into its consideration the' relevant facts and
ciréums,tancés. There can also be.no statutory interpretation
which results in Violation. and constitutional gnarantees and
proteiction.. _ |

The present‘petitioners certainly cannot be compared
with or treated 1n the salnenlanner in which the respondents
would deal with any other occupant who has not suffered the
gross 'Violstinlls ~and de;briv'ations ‘as the petitioners, and 1S
unauthorisedly occupying the pnblié prémises.

113. It, therefore, has to be held that the occupation by

_petitioners cannot be construed as “unauthorized occupation” of

the -quarters within the meaning of the expression in Section

2((g) of the Public Premises (Eviction of . Unauthorized

: Occupants) Act, 1971.

114. An examination of the impugned orders is now

necessitated. The cancellation of the allotments and the action

initiated under the Public Premises Act, 1971 were resisted by
the petitioners on ‘the several grounds on which these writ

petitions are premised. However, the same resulted in the

‘impugned orders of eviction.

115. The sole reason given by the Estate Officer for-passing the

.Impugned orders' of eviction is that the allotments in favour of

the petitioners stand cancelled and that they had failed to prove
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that they were not in unauthorized bccupation- of. the instan 7
prenilises‘. None of th'e other Contenti‘qns- of the petitioner have
been even mentioned let alone considered.

'116. The pé'titiohel"s"'appeals 'assailing these eviction orders
‘stand 1"ejec.1“',ed; | |

117. The petitionéfs had placed the séver'al decisioils relating
.to similaﬂy situa.ted persons befofe the respondents, the Estate
Officer as well as the .leai“ned Additional D_istrict Judgeé. A pléa

| was taken that becausé of failﬁré of the respondents to ensure
the 'protéctima of the rights of the petitioners under Article 21. of -
the Constitution of India- they (;011tin11'ed to occupy the quarters.
The peﬁﬁoners 1}'ad.also urged Ithat they stood deprived of home
and hearth because of 'the failure of the respondents to ensure
the Constitiltional guarantees and discharge ‘the- 111a11déxte
thereunder. .

118. Thé ép'peliate ordérs 110tice\ the petitioners" contention
that fhe pe{:itionefs have made vsexife'ral representationé to
various authorities for allowing them to retain the |
accommodation on the ground 'thét thejf belong to Kashmir and
it was not feasible to return in view of tile coininunal riots and
terrorists movements. - These requests have not been acceded
-to.‘ Thé iinpﬁgned appellate.'orders record that the petitioners
have challenged the eviction orders on the ground that the
Estate Officer had failed to CQnsider the fact that they were
Kaslﬁn_im 111ig1"a11té an@_ cqnnot 'return to Srinagar till normalcy
is restored. It was also a ground of appéal that the Estate
Officer had.not consid.e-re-d thel'orders in SLP No. 1369/1997 by

the Supreme Court and that the petitioners' cases were on the
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same footings. The’chall"engé had also been laid to the oydefi
of the estate officer on grounds of arbitfariness and Viola‘tion of
principleé of 11.at1i1“a1 jﬁstice. , |

119. The appellate court in the -’impﬁgned -4’orde1“s has. also
ﬁl‘ocgede/d oh the soﬂle grqund that thefe was no lease or license
deed issued in favour of the pet’itioﬁers by the Government of -
India. The -order;s of the Apex Court were not considered on the
‘sole ground:that copy of the Special Leave Petition had not been :
plééed before the court and that ﬂle pet'itioners were not a
party to the proceedings. The learned appellate court was also
of the view that the petitioners'we.re proﬁded aécommoda'tion
in Delhi because they Were in selfvice in Delhi and not.bé(.:ause
“of terrorists threats-and further that accomn‘lodation was given
only by .virtué of emplomellt. It was ralso concluded that no
relief had been. granted to tﬂe petitionefs by the Supreme Court
and therefdre, the orders did-not, aésist the Supreme Cc;urt.
The :eviction orders had been sustained in view of these
conclusions.

120. As a result, such working of the Public Premises Act by
the ‘respondents, thé petitioners are .b~eing threatenéd ‘with
évicﬁon from thé only‘ slléltél"s that they know, without any
alter'né'tivé being ax}éilable to them.

121. The 1"e_sp011_dents are bound to act in a manner which is
compatible with the Colnstitutional rig_hfs of the petitioner while
this court has to take into aéqoun't and require the legislation to
be read compaﬁbly with such rights: 'The_obje.c.t.is"t'o ensure ‘
that the actions and orders nfmét be sﬁch; as to avert or 1"eC‘ti:f37

-any violation of such basic rights.
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122. The scheme of tlio Public Premises (Eviction  of [ ﬁ/>
fUnanthorised Occupants) Act, 1971 shoWs that tho notice which
is issued 'underISe'otion 4 to show cause is 1"eqiiii’ed to specify
. the grounds-on which 'the eviction is proposed to be inécie oiid
require the persons concerned to show cause against the
:pi"oposed ordei"_-before the opecified date when they are to
prodnce evidence in support of the show cause. Undei" Section
5“ of t1ie Act, the-lEstate ,Offioer i's 1‘equiret1 to consider the show
cause by the noticee nncier Section 4 ‘ais well as the evidence
‘I.Jroduce‘d by him and after personal. heoring, if any, given.
Thereafter, the Estate O'ffioer is required to record reasons for
his satisfaction for inaking an order. of eviction. ‘The orders of
‘the. estéite officer discloses no reasons at all to support
_<s'atis‘faotio‘n to order _eviction. ‘The impugned ordero do not
reflect the consideration of the 'contentions on the evidence
placed by the petitioners. |

123. The' due process .clause in the Constitution mandates
‘ensnr-in‘g that the state p"rovides_ a humane standard of living to
- its citizens. |

’

'124. The letter from Ministry of Urban Development to Delhi
Developinent Authority placed on record in Tej Kishan vs. UOI
(Supiza) before the Central AdlIlll’llSLl"atlve Tr 1buna1 (also relied
upon in 132 (200@ DLT 672 P.K. Handoo vs. Estate Officer
indicates engageinent of th-.e authorities with this issue and the-
decision of the Centi”al Government diiiectiiig that soheines be
‘ '. ~framed by the Delhi- Developinent Authority as well for 1naking

pi"eferential allotments of accommodation to Kashmiri migrants.

In addition, the Government affidavit d_ated 6™ October, 2009 in
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j L. K@MI (supra) filed in the Supreme Cou1L of India also
expresses the same concern as has been expressed in the above
Guiding Principles on Internal Displacem'ent.

-These actions.' unequivooally manifest the respondents'
dwéreness about the posi_tive.obligation.imposed upon them to

ensure that the persons displaced from Kashmir are required to

- be resettled and/or rehabilitated. There is admission of

responsibility and culpability. The Wor.king of the measures, |
however, reﬂects that the steps which have been taken a1e

1nadequate and hopelessly insufficient. Even in the prolonged

-. hearing bef01e this court the respondents could place no

alternative so far as the petitioners were Concerned.

125. In AIR 2010 5C 1476 State of West Bengal vs. The
C@m,m unity for 'metecﬁ@u of Dem@w"azﬁo Rights, Wesﬁ
‘Bengal & Ors., the Supreme Court has also held that the court
was required' to Weigh the impact of a particular gOvernlnen_t
(schelne, statute. or act:ion on the fundarnentai righte of those
effected by _the government scheme, statute. or action. In case
any statute or .action abrogates or abridges such rights, it would
be violative of the basic structure/doctrine of the Constitution.

For this reason as well, any application or enforcement

_‘ of statutory provisions, rules,. B regulations that impacts or
- impinges fundamental rights has to be struck down.

126, In [2004] E WCA C.W 540 SeCfetaly of State for the

Home Departmeﬂt vs. Wayoka lebuela Bm iyam Tefera
Tesema & Yusif Adam, the House of Lords has prescribed a
test to determine whether a statutory scheme or a government

policy caused a violation of fundamental rights. It was observed |
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that when a 1easonab1e evaluation of all relevant facts anc
circumstances shows that a government policy Would subJect
pet1t1onels to an-immediate and serious depr1vat10n of the basic

necessities of 11fe then the court may properly gr ant 1e11ef It

“was also 11e1d that the state would be liable for both action and

inaction as long es the action or inaction results in a serious
deprivation of ﬁghts or hlnnan dignity. ‘ |
127. In the‘light'of_ the directions by the Supreme Court and
th‘isv court in the aforenotic_ed cases relating to identice].ly
situated - displaced persons who are victims of ‘Violence, the
contest by the respondents to the ‘present writ 'pe'titions on
technical, specious and legelly untenable grounds is unfair to
say the least. .S.imilar- issues- have arisen before and or'de-rs :
stand passed in favour of the sirnilarly placed persons therein.

128. The petitioners -have suffered on account of the

; 1"esp»ondents failure to protect their life and liberty when they

were compelled to flee from the'n“ homes in Kashmir. In

international law, refugees are protected from'being compelled

“to return to places or situations where their lives or freedom

could be threatened. It is ~pointed out that the respondents

have implemented “this principle in the .cases of Chakmas,

: Tibetans, and else _Where IDPS, wh'o are citizens of the same

country, certalnly cannot be treated dlfferently and compelled

to return to violent 51tuat10ns

129. The pr oceedlngs as Well as the Impugned dec181ons and -

3

orders have completely- failed to.take into consideration the

 material issue of the impact of the proceedings and the orders

which would result in forcible eviction of the petitioners from
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the only shelters k110w11 to them without an&f' alternative. Tho
-11npugned cancellatlon of allotments, the orders of eviction
passed by the Estate Officer and the a£01 enoticed orders
~dismissing the appeals of the petitioners are in the teeth of the |
constitutional guarantees to the petitioﬁers under Articles
19(1)(e)(g) aild 21 and therefore not sustainable.. |
130. Such cancellation df allotment an"d'forcible_ eviction at the
hands of the State utilizing the shield of a statlitory right to do
so under fhe Public Premises Act, 197i results in.violation of the
constitutional 1"ights-of the ﬁetitioners. 'It'is manifest therefore
such that such applicatioh of law as Wduld have an impact of
violating the fundamental rights of the petitioners is
impermissible ﬁndér the consjpitutionél scheme.

Pz"szoz"tl'ozz ality test

131. The proportionality of the' impaét on the fundamentél right
involved by Working of the statutory .provi.s,ion as‘ "\'agains‘t the
objec.tivelof the concerned: statute- is aﬁother important test for
adjudicatilig' upon the .legalit‘y of thé interference with the right
which would have a beariﬁg on the present. case. In a
pronouncement of the House of Lords 1"e1301 ted aL (2@07)
UM{L 11:(2007) 4 AIJ] ER 15 Huaﬁg Us. 5@@"@1@1}/ of State
for the H@M@ D@paftmeﬂt the decision making 1ole and
function of the appellate immigration authorltles in the conLexL
~of the Human Rights Act, 1998 and the Immigration and Asy].uin'
Act, 1999 was in issue. The House examinéd the scope of
reviews by the prescribed alllthoriti'es_.g The private parties

complained of violation of their rights under Article 8§ of the
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European Co,nvention for the Protection of Human Rights and

Fundamental Freedoms,' 1950 Which provides as u11der:—

“1..Everyone has the right to respect for his private
and family life, his home and his correspondence. 2.
There shall be no interference by a public authority
~with the exercise of this right except such as-is.in
accordance with the law. and:is necessary in a
democratic society in the interests’ of national security,
public safety or'the economic well-being of the country,

for the prevention of. disorder or crime, for

protection of health or mordls, or for the pr otect1011 of.

' the rlghts and freedoms of others

(oS

‘ The consideration by the House of Lords on the principl\e of

- proportionality of the impact of the interference on the right vis-a-

vis, the legitimate end-in view is important and reads as follows -

{4

In most cases where the apphcants complaln
of a violation of their art 8 rights, in a case where the

11npuqned decision is .authorised by law for

legitimate object and the 1nterference (or lack of .

respect) is of sufficient seriousness %o engage the

operation or art 8, the crucial question is likely to-be

whether the interference (or lack of respect)’

complained of is proportionate to the legitimate

end sought to be achieved - Proportionality is a

subject of such importance- as. to recmlre seDalate ;

- tre atment

- PROPORTIONALITY

-In de - Freitas Vs. Permanent Secretary of
Ministry. of Agriculture, Fisheries, Lands and Housing
[1999] 1 AC 69 at 80, [1998] 3 WLR 675 at 684, the
Privy Council, drawing on South African, Canadian

“and Zimbabwean authorlty defined the questions
generally to be asked in de01d1ng whether a meastire

is proportlonate

Whether : (1) the leqgislative lobiectix'fe

‘.SllfflClellﬂV important to 1ust1fz limiting a fundamental

right; (i) the measures designed to ' meet the

legislative objective are rationally connected to-it: and

(iii). the means used to impair the right or freedom are

,no _more than is necessary to accomplish

objective.”
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Thls formulation has been w1dely cited and
applied. - But counsel for the applicants (with the
support of Liberty, in a valuable written intervention)

suggested -that the formulation was deficient in.
omitting reference to an overriding requirement which

featured in the judgment of: Dickson CJ in R v Oakes

[1986] 1 SCR 103, from which this approach to’
proportionality derives. This feature is (at 139) the.

need to balance the interests of society with those of
individuals and groups. This is indeed an aspect

~which should never be overlooked or discounted. The -

House recognised as much in R (Razgar) v Secretary

-of State for the Home Dept [2004] UKHL 27 at [17]-
{201, [26], [27], [601,[77], [2004] 2 All ER 821 at.[17]-

[201, [26], [27], [60], [77], [2004] 2 AC 368 when,
having suggested a series of questions which an
adjudicator would have to ask and answer in deciding
a convention question, ‘it said (at [20])- that the
judgment on proportionality -

‘must " always involve the striking of a fair
balance between. the rights of the individual and the
interests of the community which is inherent in.the

whole of the convention. - The severlty and
consequences of the interference will call ‘for careful

- assessment at this stage

132.

If, as counsel suggest, insufficient attention has

“been paid to this requlrement the failure should be
made good.

/

17

XXXX

(Elnphasis supplied)

Having regard to the drastic violation which results from

thé imp,ughed action and orders, it has to be held that the

decision of the authorities to cancel the allotments and proceed

for eviction as well as the impugned orders against the '

- petitioners are not in accordance with law even on reasonable

assessment of proportionality viz-a-viz the object -of eviction of

unauthorised occupants of the Public Premises Act, 1971.
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133. The petitioners have also complained that the respondents
had discretion to permit the petitioners to continue to occupy

the premises .under SR 317-B-25 of the Allotment of

. Government Residences (General Pool iﬂz Delhi) Rules,

Ty

i 1963 IL is-contended that the respondents were bound to

-consider the matter on the 1"elevant 001151de1 ation of the 1"1ghL to
shelter of the petltloners which was involved- and cannot
premise theif action on extraneous and impermissible 1"ea-sons
or vconsiderétions. .

Mr. B.L. Wali, learned Counsel for pet-itionel‘“s has urged
that the failure to exercise discretion in favour of the petitioners
is in fact not only in violation of the constitutional obligatiops of
the respondents but is arbltrary and unreasonable.

13 4 Shri P.K. Kaul, (writ petltloner in W.P.(C) No. 15239/2004)

had earlier filed WP (C) No.6551/2003, submittingl that the
respondents had arbitra_rily failed to 9011$ider his request for
regularization despite haviﬁg V'k_nowle'dge of the | special
circumstances of the case. Mr.B.L.Wali, Jlearned counsel for ‘tllis
‘petitioner has placed the "order which Wés 'passe.d on .15“‘ ?
October, 2003 in th’e earlier writ petition, which directed the
respondents to consider the question of 1“eg111a1"izat1011' of '
allotment in favour of the petitioner in view of fhe special
Cil"CLlnlsﬁéllces. _It was dil_"ected that _the.p-eti;tion including its
enclosures shouid also be considered while disposing of the
petitioner's representation. |

135. Despife these orders, the writ petitlion'er“has éontended

that there has been.no consideration in terms of this order till
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date. He has, therefore, filed the writ petition being WP (¥)

,E‘&

N0.15239/2004 Challeng_ing .the notice issued by thg Esta'te
Ofﬁcér undef .Setction 4 of the Publié Premises (Evi’étion of
UnauthorisedOccﬁpants) Act, 1972 to hﬁri. |

136'. The other writ péﬁtioners have also made similar requests
to the 1"esponde11f8 for exercise of discretion which were

reiterated by- them in the reply to the 1’10tic-es‘ issued by the

' Estate officer under Section 4 of the Public Premises Act as well

as in the appeals which were filed. The same ground of

challenge to the respondents’ action has been urged in these

- writ petitions.

137.  Mr.B.L.Wali, learned counsel appearing for some of the
petitioners has pointed out that the reépoﬂdents have exercised

dngretion favourably and permitted some identically situated

-displaced Kashmiris to ,C'ontinue in allotted premises after

retirement whereas this hds been arbitrarily denied .to the
petitioners. Learned Coﬁnsels conteﬁd thét the i"e_513011d_e11‘ts’
action so far as the present petii:ion,ers are concernéd, is
discriminatory and 1161; sustainable. .

138. ‘The Tespon_dents 611 the éther hand place reliance on the
pronounceme‘ht of the cAou.rt in (1997) 1 SCC 444 Shiv Sagar,
T fwari vs. Union of India and dispute that they have any
discretibn in the matter.

139. Allotment éf goyernment accommodations are effected.

under the provisions of Allotment of Government Residences

(General ]Pb@] in Delhi) Rules, 1963. Reference is made to

SR 317-B-25 thereof which empowers the Government to- relax
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the provisions of these rules and deserves to be considered in

extenso. The same reads as follows:--
"SR 317-B-25: The Government may for reasons to.
be recorded in writing relax all or any of the provisions

of the Rulés in this Division in the case of any officer or
residence or class of officers or type of residences.”

140. It is undispiitéci before‘«us.that despite the proiaauiided
r_eliabilitation-scliames staiied before the Supreme Court a1id
establishment of preferential quotas in allotments placed before
the Central Administrative Tribunal, the respondents’ have- not
been able to rehabilitate or resettle anonf the petitioaei"s.

141. The 1'asp01idents have also not denied the availability of
the disci"etian under'SR 317.B 25 of tlia Allotment Rules, 1963

and its favourable exercise in favour of some Kashmiri IDPs.

Yet, the' respondents have failed to exercise the same-discretion

in favour of the present petitioners. No explanation for the
saiirie is even a'_ti;e'mpted.. |

142: On the issue of exercise of discretion,‘ in the .judgnieii'l;
reported at AIR 1 980 SC 1 622, Municipal C@Wﬁc{:ﬂ Ratlam
Vs. Vardichan & Ors., the court was concerned with the public
power of the Magistrate under Sectioii 133 of 'th.e' Code of

Criminal Procedure. The court observed that the ‘public power

of the magistrate under the Code’ is 'a public duty to the

membera of the public who are victiiris of nuisance and so. he
Sliall axercise it when tha jiiiiisdictional facts are present as
here'. So far as exercise of discretion is Concariied, it was
observed as follows :-

“9. So the guiis of Section 133 go illtO"aCtiOH

wherever there is public nuisance. The public power of
the Magistrate under the Code is a public duty to the
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members of the public who are victims of the nuisance,
and so he shall exercise it when the jurisdictional facts
are present as here. "All power is a trust-that we are
accountable for its exercise-that, from the people,

~and for the -people, all springs, and all must exist.”
Discretion becomes a duty when the beneficiary
brings home the circumstances for its benign
exercise. '

143. Given tlie established ‘\}i(")lation of the fundaﬁmeﬁtal rights
of tli_e petitiohefé' resulting in their diéplacémenf; the
destruction of their property Coupled with the prevalent
conditions ‘in~the.i_1" home state; and lack of any al'tler'nate to
them, the exercise of discretion under the SR—3-17 B;25 of the
' alldtment of Allotment of Goverﬁmen-t‘Residences (Gellél"al' P‘ool |
" in Delhi) Rules, 1963 in favour of the petitioners would thus be
the 'boundén -dﬁty of the respoﬁde.nts. . The mandate of the
Sﬁljfelne Court in Mamicjpaf Council Ratlam vs. Vdrdic]mmh

(supra) would bind even the court.

- 144. AThe- pronouncenient of the Supreme Court feported at
(Z 997) 1 SCC 444 entitled Sﬂiv Sagar ﬂ’wazﬂ?’ Vs. Union of
India & Ors., has. been placed-_ beforé this c—ouft by the
respohdents. In this case, the court was concernéd with gross
mis‘u'se .of disci'"etionary power 1“élé'ting to ‘allotmeﬁt:-_ of
accommodatioh to government efnpl_o’yees. As against the
permissible discretic)néry quota of 10 per cent,. such allotments
had shot up to 70».per.cevnt.' On top of these, 8,768 houses were
allotted on "Special Compassionate Grounds" in exercise of - |
discretion under thé' autlléfity of a lettér date.d 18" July, 1996
from the Cabinet S;ecretary.. The Government of India had

submitted that it had exercised discretion vested in it under the
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aforenoticed SR. The court had concluded that the conduct of

<

the respondents did not- disclose apphcation of mind and
discretion was not exercised fairly. In para 56 of the Judginont

it was observed as follows:—

“56. The decision of the present Central Government on
this aspect as finding place in the letter of the Cabinet

' Secretary dated 18-7-1996 bearing DO No.1/44/1/96-
CAV is that “where it is considered absolutely
necessary” small number of out-of-turn allotments
would be made for which :purpose also - the
Ministries/Departments would formulate clear rules and
guidelines. During the course of hearing, on being
desired to know as to why out-of-turn allotment is at all
required, the submission advanced on behalf of the
Union of India was that there are a few officers, who by
virtue of the duties discharged, have to.  be-
accommodated in government quarters to facilitate.
smooth functioning of the Government.xxx”

145.  In view of the gross abu‘se of the discretion vested in the
respondents, in para 57 at page 463 of the report, it was held
that a case to perinit minimal out of turn allotments was inade

ont which has to be regulated and " transpaiency has to be

n)

1na1nta1ned in such allotments. The court consmered private'

citizens who could be allotted out of the disoretionary quota

Whloh 1ncluded accredited Journahsts and news cameraman,

political . parties, artistes, social worker etc and other

_ organizations as well.

- In Shiv Sagrar Tiwari vs. UOI (supra), it was held Lhat

the discretion Confeired has to be exei(:ised to advance the

purpose to subserve which the power- exists and that even the
Minister, if he/she be the repository of discretionary power,
cannot claim that either there is no discretion in the matter or

unfettered discretion. The Supreme Court held that exercise of
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such discretion was ‘an_exception and deprecated the above

act1on of the Government makmq the same mto a 1101m
{ .

Noteworthy, is the Government S stand in this case that vestmq

. of some dlsoret1on in the matter of allotment of cruarters was

essent1al. ' S

" In this background, the  contention of the respondente

that eXércise of discretion was prohibite'd hy the Supreme Court
in tlns case is totally misconceived.
146. On the other hand in the 1nstant cases, the pet1t10ne1s

'have assailed the arb1trar1ness in exero1se of the d1801et1on

" admittedly .conferred' on the 'respondents and the failure to,

._permit continuation  of ocycupation‘ of the . allotted

accommodation in the exceptionable, circumstances and

conditions in which they were placed. The pronouncement of-

,the Supreme Court in fact .assists the pet1t10ne1s as the court

recognized existence’ of and permissible- exerc1se of dlscretlon

while depreoat'ing its abuse.

 147. The standards on which an authority -would exercise

discretion Were settled by the Supreme Court in the judgment

) reported at (2’979)' 3 SCC 489 enﬁtled R.amaﬂzaz Dﬂjl;ﬂj"ﬂ][ﬂll"

Sizetty vS. IHIZ’@I’IJI&U@H&] Aupm‘t Aut]wuty of Imdﬂa & Ors.

. as follows -

“10. XXX........ It is indeed unthinkable that in a
democracy governed by the rule of law the executive
Government or any of its officers should possess arbitrary
power over the interests of the individual. Every action of
the executive Government must be informed with reason
and should be free from arbitrariness. That is the very
essence. of the rule of law and its bare minimal
requirement. And to the application of this principle it
makes not difference whether the exercise of the power
involves affection of some nght or denial of some
pr1v11ege
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12, e It must therefore be taken to be the law
that where the Government is dealing with the public,
whether by way of giving jobs or enteringinto contracts
© or issuing quotas or licences or granting other forms of
largess, the Government cannot act arbitrarily at its
sweet will and, like a private individual, deal with any
person it pleases, but its action must be .in- conformity
-with standard or norms which is not arbltrary, irrational

A or irrelevant. The power or discretion of the Government

in the matter of grant of largess including award of jobs,
contracts, quotas, licences etc., must be confined and

structured ' by rational, 'relevan"c and non-discriminatory’

standard or norm and if the Government departs from
such standard or norm in any particula_r case or cases,
the action of the Government would be liable to be struck

down, unless it can be shown by the Government that the

departure was not arbitrary, but was based on some valid
- principle- which in itself was not irrational, unr easonable
“or discriminatory.” .~ - . (emphasis supplied)

148,

In para 85 of the _pr_onouncement reported at AIR 1974

SC 555 entitled E.P. R@y@ﬁpa vs. State of Tamilnadu & Amnr.

the Supreme Court laid down the 'folloWing binding principles :-

“85. ... In fact equality ‘and arbitrariness are sworn

enemies; one belongs.to the rule of law in a republic

while the other, to the whim and caprice of an absolute:

monarch. Where an act 1s arbitrary it is implicit in it that
-it is unequal both according to , political logic and
. Constitutional law and is therefore violative of Article 14,

and if it affects any matter relating to public
employment, it is also violative. of Article 16. Articles 14
and 16 strike at arbitrariness in State action and ensure
fairness and equality of treatment. They require that
. State action must be based on equivalent relevant

principles applicable alike to- all.similarly situate and it
must not be guided by any extraneous or irrelevant
considerations because that would be denial of equality.

Where the operative reason for State: action, -as:

distinguished from = motive - inducing from the
antechamber of the mind, is not legitimate and relevant

but is extraneous and outside the area of permissible _‘
COllSldel ations, it would amount to mala fide exercise of
power and that is hit by Articles 14 and 16. Mala fide

exercise of power arrd arbitrariness are different lethal
radiations -emanating from the same vice : in fact the

latter comprehends the former Both are 1n111b1ted by
Articles 14 and 16.” ‘

(emphasis supplied)
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Therefo.re-,' even if 1t Wére to be held as urged by the
respondents 'th'eit this court could be held to be powerless to
dii"ect exercise df disqr_tetion in a particﬁlar mé‘nnei", iﬁ view of
the clear principllés 1aid doWﬁ in f_hése judicial pfecedents, there

is no prohibition upon this court from examining as to whether

‘the respondents have failed to exercise discretion on relevant

criterion. There 1s also no prbh_ibition on this‘ court.to examine
wl}ether the respondents have acted al"bitrarily of discriminated
against the pefit_ioﬁers.

The impugned action of the reépondents against the
petitioriérs and the orders assailed 11erei11 have tﬂo‘be teste'd on
the above principles. |

149. A similar arguinenfc of the 1“éspondent that the allottees

" were prohibited from permitting reténtion of accommodation
beyond the'p.ermis_sible‘ period after retirement was rejected by

_the Central Administrative Tribunal in the aforenoticed decision

rendered on 3’30”‘. D@C@Mbér, 2’002 in O.A. N002378’/2002
Shri Tej Kishan Vs. Union df India & Ors. The Tribunal had
examined the petitioner’s challenge to‘ fhe respondent’s action
on the plea' of diécrimination_preinised on the conduct of the

respondents in exercising discretion in favour of some similarly

situated migrahts and not in favour of the petitioners. and

observed és follows:-

“31. Respondents have not disputed that

- Kashmir migrants who were identically and equally
situated, on their request have been allowed io

retain the accommodation till the normalcy comes
back in State of J&K and till they are returned,
ensured further the safety of their persons and
property and reconstruction of their houses. . For
these three Kashmir migrants, who are placed in
similar situation and with same conditions, a
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different criteria was adopted on_the @fl’OlMlZd of
merits in their case, and the principle not to be
given a general application. Applicant who is also a
Kashmir migrant having no place to live in Delhi a large -
family to support, is on a similar footing with those who
were allowed to retain the accommodation. In order to
-satisfy the requirements of law, the respondents have to
establish that there has been an intelligible differentia
and which has a reasonable nexus with the object
sought to be achieved. No grounds whatsoever have
forthcome which can be treated as reasonable or

. relevant for to mete out the aforesaid requirements of
law and to pass dual test which will render the decision
in consonance with the Article 14 of the Comnstitution of
India. In absence of any reasons and the fact that the
applicant is equal in all respects should not have been
meted out a differential treatment.. This in my
considered view, is unsustainable being violative of
Article 14 of the Constitution of India.”

150, The tribunal 1"éjected the arguments of the respondents
premised on the pronoﬁncelﬁeht in Shiv Sag'az" Tiwari (supra)
as well as scarcity of resourcés holding as follows :-

32. Moreover, the contention that the directions
issued in Shiv Sagar Tiwari's case supra and the fact
that the Government accommodations are few and the
persons claiming the same are more and the rules do not -
permit retention beyond the specified period, is no

~ justification for rejecting the case of the applicant as in
[.L. Koul's case, even in an-interim order passed, the
Apex Court was well aware about.the decision rendered
in Shiv Sagar Tiwari's case as well as the  Rules were
also in existence at that time as well which prohibits
retention of accommodation beyond the permissible .
period. Conscious of this, the Apex Court in the light of
the fact and conditions as well as circumstances of
Kashmir migrants, who have their own houses destroyed
in Kashmir and those retired inclined to go back directed
the Government to ensure their protection and as well as
of their property so that they may be put back to their
respective houses owned by them in Kashmir on
28.1.1998 i.e. much after the decision of &.5. Tiwari's
case supra as well as the instructions through OM in
17.11.1997, the matter has been pending sine die and to
be activated only after the State of Jammu and Kashmir
ensures return of the petitioners to their respective
Homes with safety of their persons and property. The
aforesaid petition is still pending before the Apex Court.

33. I also find that the Government by the .letter
dated 2.7.2002 in order to hold the retirees or retiral
officials of Kashmir migrants working in Delhi, who could
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not get back to J&K due to prevailing situation, a.

decision has been taken to allot about 100 MIG/LIG Flats
and for which DDA has been requested to formulate the
Housing Scheme for which a draft has been sent to the
Ministry for approval. The aforesaid decision also
incorporated that these houses are being allotted to

Kashmir migrants retiring or retired so that the general

pool ‘accommodation got vacated from them. This on a
literal consideration connotes that the Kashmir migrants
who are in retention of general pool accommodation on
retirement, are to be evicted only after the DDA
formulate a Housing Scheme to allot MIG/LIG flats to
them. ' ' '

34. In my considered view, the review undertaken
by _the respondents in compliance of the earlier

directions of this Court has not taken note of letter dated
2.7.2002 as well as the directions in Koul's case supra. If
a post-facto approval can be accorded by CCA and
approval by the Ministry for Urban Development denying
the same to the applicant who is similarly situated and is
equal in all respects, smacks- of arbitrariness and hostile
discrimination which, as per various pronouncements of
the Apex Court, cannot be countenanced and would be
an antithesis to rule of laws doctrine of equality.

35.. - In the result and for the forgoing reasons, OA

is partly allowed. Impugned order dated 13.8.2002 is
quashed and set aside. Respondents. are directed to

allow. the applicant to retain the Government

accommodation pending decision in_ SILP (Civil)
No.7369/97. ‘No costs.” '

(underlining supplied)

This decision of the Central Administrative Tribunal has

attained finality and also stands implemented.

attempted to show how the présent petitioners can be
instances noticed in para 31 of the judgment of the Tribunal.

(B) of the writ petition noticed in para 22 above, the

respondents have stated that these contentions of the péti-t1011e1~ '

" 151.- Before this court the respondents have not even

distinguished from either Shri Tej Kishan (supra) or from the

-On the contrary, as set out abové,» in answer to grounds. (A) and

are a “matter of record”.
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152. There is no .Adis‘pute also to the fact that the orders in
]’.LK@ML P.K.Handoo, M.K.Koul, Téj IGS_/Zzagzzz_(Supfa} have
attained finality and these ‘pérsons continue to OCC}ipy “the

allotted accommodation despite superannuation.

- 153. The 1"e§p011de11ts are unable to innt a single distinction,

letvalone é i"elevant one, b-etween.the present petitioners and
those in the decided cases. = The p‘et'i'tioners‘ are’ identically
situated, yet- hévé beén denied equal treatment. Not a Whit of
explanation for not treating these petitioners as those in thé
cited précedents is suggested by the respondents. Even the
in'ipugn\ed orders Unfort.unately do not é;tﬁempt to deal with this

aspect of the matter.

154. As noticed .above‘, the respondents contended before the

Supreme .Court' in Shiv Sagar Tiwari (supra) that they have

| the discretion to draw exceptions in the matter of allotments of

public pfemise'_s-aﬁd_ have relied on instahces and categories
Wheh this discretion was exercised in favour of persons who
were évén not in public service and were mnever even em‘plioyed
by the Government.

1551 In ground L of WP(C ) no.15329/2004, Shri P.K.Koul, the
petitioner hasl stated 'that the resbondénts i1ave allotted. the

Government accommodation not only serving Government

“employees, but to various other categories of einployees who

have nothing to do with Government service. It has been

~

stated that ”émployeés Working in the office of the political

~ barties, journalists, freedom fighters, artists etc.” are also

allotted general pool accommodation.  This averment is not

contested by the respondents who have only submitted that the
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allotment of the quarter is made as per the rules and policy laid

down by the Government.

- 156. Itis trite that residuary rules are interpreted and worked

to empower authdrities permitﬂng excéptions from alaplicabili‘ty
‘ of the rule to remove hardshiias (Ref : 1993’ Supp.3 SCC 515
(para 33) Syed- Khalid Rizvi vs. UOI & Ors; (1’9’96) & 5CC
762 SBI & Ors. vs. Kazé]ziﬂzatll Kher & Ors.; (1988) 4 SCC

179 Ashok Kr. Uppal and Ors. vs. State of J&K).

157. The orders in Tej Kishan (supra) make a detailed

.reference to the voluntary exercise of discretion in favour of

three migrants by‘-the respondents which was the entire basis -

of the finding of afbitrariness by .the Tribunal in the action
tal_ien against Tej Kish;an and CO-thitiOllel"S.' These very
findings squarely apply to'the cases of the present petitioners.

158. No ‘explanétion 'is rendered or reason gi§e11 by the
reépondents for the rejection of identiCél requests of some of

the petitioners or for not favourably considering the said

requests of the petitioners. - The failure to even consider these -

requests despite the specific directions in P.K. Koul's previous .

writ petition reﬂéct highhandédpess, .uhreasonableness‘ and
arbitrariness on the part of‘th.e respondents. The respondents
have granted approval to éimilarly situated p'ersbn_s. Deniél
thereof to the }equAally placed petitioners certainly tantamounts

to hostile discrimination against them which is impermissible

and as observed above 'an antithesis to the equality clause'.

- The action of the respondents in not favourably c'onsidering the

petitioners' representations; in cancelling the allotments of the
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netitioneijs and proceeding against tiienl nnder the Public
Premises Act, 1971 as well as the impugned 01"deis are,
therefore, not sustainable also being in violation of Articies 14.
and 16 of the _Constitution. |

Change in Policy

1‘59. There is yet another important eide to the claim asserted
by the petitioners which requiree consideration: The declared
policy of the state with regar’d to 'the,'IDP's from Kashmir is
concerned with their rehabilitation. Forcible ei/icifi_on from their

current residences without an alternative is not even remotely

!

suggested in these policies. ‘The same is evident from the

affidavit Ipiaced before the Supreme Court in ﬂLKOuI vs. State

of Jammu & Kashmir (supra) and 'the. letter dated‘ Dnd July,

2002 placed before the Central Administrative Tribunal in Tej

_ MSIJzeﬂ Vs. Union of [ﬂzdia« (supra). The decision taken,tc

cancel the. petitioneis allotments and to initiate proceedings

under the Public Premises (EViction of Unauthorised Occupanis)

Act, 1971 without making availabie of al-ternative shelter clearly
suggests a drastic change in the government policy so far as

these IDPs are concerned.

160. In a recent judginen't of the Supreme Court repo_rted at

MANU/SC/0476/2010 Sindhu Fduca ﬁ@ﬂ Soclety & Anr. Vs.
The Chief Secretary, C’@ivt. of NCT | of Déﬂzzj‘ & Ors., tliey
Snpr'enie Court observed iiiat framing a policy is the 'domain of
the Government. The'f'rameworkof the policy and the working

of such Government Policy has essentially to be donewithin the

framework of the Constitu_tion & the laws. As and When.

Government changes its policy decision, it is expected to give
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valid reasons thereof and act in larger interest of the entire
community rather than a section. In para 66 of the judgment,

. the Supreme Court held that :

........... It is a settled canon of administrative
jurisprudence that state action, must be supported by
some valid reasons and should be wupon due
application of mind. In the affidavits filed on behalf of

~ the state, nothing in this regard could be pointed out
and in fact, none was pointed out during the course of
arguments. Absence of reasoning and apparent non-
application of mind would give colour of arbitrariness
to the state action.”

The position in the cases in hand is no different. The state

- does not again even suggest a reasonable explanation or valid

reason for the change from the rehabilitative policy to the

‘deeision to evict the petitionere and thereby 'threatening them
With ilnnnnent hblnelessness

161. = The respondents Wonld have the 1lghL to change its
policy upon change n cn_“cumstances. (Ref: (1998) I SCR
1120 State of Punjab &.OI”S. vs. Ram Lubhaya B’egrgaz &
Ors.). —No such change ie pointed out in: the present cases. The
, decision to treat the -petitioners as unauthorized occupants
without then resettlement is Clearly noL premised a change of

‘pohcy upon application of mind and therefore not sustainable.

' Besponszbz]zﬁf of the Cen tra./ Government

1‘62. It. has been suggested. by Mr.. Jatan Sinéh, learned
standing counsel for the Union of -India that the Central
G_overnment has no.responsib.ility vis—a—viz the petitioners in the
given facts and that only the State of jannnu and Kashmir is

- liable for the infraction of the 1“ighté of the petitioners.
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163. The submission on behalf of the petmonels on the other
hand is that the duty and respon81blhty of the state author ities
vis-a-vis these groups of persons which stands recognized and
-admi'ttedby the both the state and Central Government itself.
As such, Athe. rights of the 'petitioner‘s" cannot be "igno.red,
imperilled‘or violated by any of the' respondents.

164. It is urged that the réspondents have heartily engaged
with- and mahifestéd extreme concern for refugees from other |
.co'unfl"ies, but have handled inladequateiy; and even failed to
address the difficulties of internally displaced pel"sqlis.

165. Reference is also made to the poiicies of regul_ari@tion of
unauthorized conStructionshnd encroachménts on -public lands
are pointed out. Severél scheme';s and policies 'of the
respondents with regard to the disadvaritaged masseé so far as
1"eh.abilitation and resettlement is concerned. The attention of
this couft is drawn also to tlle,séxferél jﬁdgments concerned with
the right of shelter -of pavément and jhuggi—jhompi‘i’ dwellers
mcludmg Olga T ellls v. B@mb&y Municipal Corporation &
. Ors.; Ahmedabad MuﬂlCIp&] Corporatzon vs. Nawab Klmzzzz_
Gulab Khan & Ors.; ]agdzs]z VS, DBAL Sudama Szuuzglzz &
015 VS. G@V@l nment ' of Del]ﬂ & Alﬂf which have been
referred above. The petitioners have urged at some length that
the respondenl:s have shown utter 1nse1151t1v1ty not only n
‘plotectlng thelr 1“1ghts but even in the pursuit of the matter
‘before this court. |

A16.6. The question which b‘egé an énswer, is having failed to
- ensure the -iife and safety of the peﬁﬁbners or to protect their

property, or to guarantee either of them, what would be the
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obligation, duty and res_ponsibility of the respondents qua the.
petitioners.

167. It is an admitted fact that the petitioners were all
employed i}y the Central Governrnent or"its agencies. In order
to avoid compromising the security issues of these persons, a

more detailed analysis of the factual -matrix is not being

undertaken. However, the present cases set out instances of

extreme trauma faced by the petitioners 'and. tlieir family
members as well as the oontinned threat 'to their life and
property. In one of the oeses, the petitioner is a destitute :iady
who was working in' the Ministry of Information & Broadcasting
of the Government of India used to give live performances and
conducted programs on' behalf of the Central Governinent in
remote villages in the valley as well as on the electronic media
inaking her faoe known to the militants. Her troupe was
attacked  in 19'-87 while perforrning at Khamabal in District
Anantnag and they had to flee for their life. In this background,

she was transferred to Delhi, ahd was allotted the premises by

.the respondents. The petitioner points out that in mid-1990, the

Songs and Drama Division, Office in :Srinagar, Kashmir was

blown up and the entire staff transferred to Delhi. Not only the,

house of her in-laws but her ancestral/parental rental house also

stands burnt down and she hasno place to return to in Kashnnr '

l]:ven after she was evacuaLed fr01n the valley, her brother
received threats to her life by way of communications advising
the petitioner to de51st from participating or performing in
programs in support of the Government This communication

has been placed on record. The petitioner was deserted by her
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husband decades- ago and she'stahds_a_bandoned by the State
with none to assist to her. The writ pe;titimy states that she is
getting a meagef_ a'molimllt -of %4500/— as pension, i11sufficient
even to sustain her, let alone acqui_ring righté in any plfoperty.
168. Another petitioner who was the author and the voice of a
programme on the All Ihdia Radio in Srinagar diVisioﬁ Wl\liCh
became ﬁopuiar across the line of Coiltrol was so targetted by
.the militants. A price for his head was even aﬁnounced. In bne
of the 'cases.,‘ despite the security cover, an attempt was made
on the life of the petitioner whqse propefty and beléligings
étand looted and gutted in Srinagar and he has 11;5 propérty at
“all anywhere in the country. There are other petitioners Who
were working in the intelligence agencies in the stafe Who.wer:e
'évacuated on emergency 'basis after their colleagues were shot
dead. Several of the petiﬁioners have lost close friends and
- relatives on écco_uht of thé attla'cks by militants.

" The petitionefs were t_argetted ,becaﬁse théy Wére the.
face of the ClentrallGovernment in thé Kashmir valley and are
‘unable tdretl_%r_n for the same reason.

169. So far_' as ensuring the fi’ght to shélter is concerned, the
Supfeme’ Court has'held that the étate is deemed to be under an
obhgatlon to Secure the same to its citizens [Ref : (1996) 2 SCC
' 549 Cizzamell Slﬂgflz & Ors. vs. State @f U.P.(supra), that it is
imperative for the - s_tate tQ_ _provide permanent housing
“accommodation to-the deprived. |

170. In 1995 (2) SLR 72 P.G. Gupta vs. State of Gujazraﬂhe
Supreme Court had further declared that it was the duty b‘f the

state to construct houses at reasonable costs and make them
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easily accessible to the poor, and that Such pririciples have been

expressly embodied in our ‘Constitution to ensure socio-

economic democracy so that evefyonéhas a right to life, liberty
and security of the~pe,rson._'
In this context, in para 11 of the pronouncement, the court

expressly laid down the imperative duty of the staté to provide

. permanent housing accommodation to the poor in the housing

. as follows:-

“11. - . As stated earlier, the right to residence and -
settlement is a fundamental right under Article 19(1)(e)
and it is a facet of inseparable meaningful right to life
under ° Article 21. Food, shelter and clothing are
minimal human rights.. The State has undertaken as its

- economic policy of planned development of the country
and has undertaken massive housing schemes. As its
“part, allotment of houses was adopted, as is enjoined by
- Arts. 38, 39 and 46, Preamble and 19(1)(e), facilities and
opportunities to the weaker sections of the society of the
right to residence, make the life meaningful and liveable
in equal status with dignity of person. It is, therefore,
imperative of the State to provide permanent
housing accommodation to the poorin the housing
schemes undertaken by it or its instrumentalities within
their economic means so that they could make the
payment of . the price in easy instalments. and have
permanent settlement and residence assured under

 Article 19(1)(e) and 21 of the Constitution. XXXKK”
(Underlining supplied)

171: The Supreme Court has repeatédly reiterated the well

settled position thatl the state has the constitutional duty to

provide adequate facilities and opportunities to all -including the

disadvantaged and the displaced, by. distributing its wealth and
resources for the settlement of life and erection of shelter over
their-heads. The court has emphasized the constitutional right

of every citizen to migrate and settle in ‘any ‘pa‘r’t of India for
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better e'mploymenfopportunity .an(.i‘ it would be the duty of the
state to provide rlighty;to shelter to the diéadvantaged in society.
(Ref : Ahmedabad Municipal Cozporazﬁmz Vs. Nawalb Khan
Gulalb Klmm _& Ors. (supra). ’

172. The forcible removal of pavement and slum dwellers by
~the agencies of the state Withoﬁt their resettlement or
rehabilitation has been repeatedly deprecated by the courts in

the pléthora of judgments on the subjeg:t. In case they have to

be evicted from the place they are occupying, state authorities

125

are bound to formulate schemes and policies. The respondents

have gone on record with regard to such projects as are in

vogue for their relocation, resettlement and rehabilitation. (Ref:

(1985} 3 SCC 545 Olga Tellis v. Bombay Municipal
Corporation & Ors.; (1997) 11 SCC 121 A/Zzzméda]bad
szicllpal Cozpmati@m Vs. 'Na'wab Kbaﬂ Gulalb .Klzazﬁ &
Ors. ; MANU/DE/9327/2006 Jagdish vs. DDA; decision of this
court' dated 11" February, 2010 W.P.(C) No. 8904/2009
Sv'udazma Singh & Ors.) - Placing reliance 'on'therbligations
under the internatio-nal 'inét_ruments, the courts have repeatedly
_'stated that adequate and reasonable facjlities for resettlement
and effecfive steps taken for rehabilitation have to be made

available before forcible eviction.

173. An issile involving chakmas who were tribals from
erstwhile Eaét Palﬁstan (IlOV;f Bangladesh) went to the Supreme
Court ih the cése réported at (19@6}.1 SCC 742 National
Humai Rights Cdmmjssion ﬁ}s. State of Arunachal
Pradesh Anr. In this case, a public interest litiga'tibn Was filed

by the National Human Rights Commission seeking
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é’nforcement of rights under Article 21 of the Indian
Constitution, of. about 65,000 Chakma/Hajong t1“ibals. It was
- alleged that these Chakmas had settled pfimariiy' in.the State of |
Arunachal Pradesh ‘and 'Weré bei’ng ﬁersecuted by sections of
the citizens of the state i.e. the All Arunachal Pradesh Students -
‘Union referred to as "AAPSU” lléreafter. It was additionally
‘complained that the aﬁplicati'ons of the Chakmas-under the
“ .Citizenship Act and Rules thereunder were not being forwarded
by the State Govelfllméllt for consideration t‘o the Central
vaernment in accordan.ce_Wi_th law.

In deciding the matter, the Supreme Court place_d_citizens

as well as non-citizens on a common platform -so far as the

]

rights under ‘Ar'ti.clé 14 and-21 of the Constitution are
C011§el“ned. |

SQ far as the constitutional 'anAd»tl‘le statutory obligations
of the states to protect the rights of those WhO. reside W'ltlllill the
; térri'tory- of that state are concer'ned,‘ the court observed as
| followé - |

“20. We are a country governed by the Rule of Law. Our
Constitution confers certain rights on every human-
being and certain other rights on citizens. Every person.
is entitled to equality before the law . and equal
protection of the laws. So also, no person can be
deprived of his life or personal liberty except according
to procedure established by -law. Thus the State is
bound to protect the life and liberty of every human-
being, be he a citizen or otherwise, and it cannot permit
any body or group of persons, e.g., the AAPSU, to
threaten the Chakmas to leave the state, failing which
they would be forced to do so. No State Government
worth the name can tolerate such threats by one group
of person to another group of persons; it is duty bound
to protect the (Sic) group from such assaults and if it
fails to do so, it will fail to form its Constitutional as well
as statutory obligations. Those giving such (Sic) would
be liable to be dealt with in accordance with law. The .
State Government must act impartially and carry out its
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legal obligations to safequard the life, health and well-
being of Chakmas residing in the State without being
inhibited by local politics. Besides, by refusing to
forward their applications, the Chakmas are denied
rights, Constitutional and statutory, to be considered for
. being registered as citizens of India.” -

The 'cour.t considered the factual matrix and ‘prevalent
circumstancé.s in _détaﬂ ahd thereafter iésued, inter alia, a writ
of mandamus directing the State of Arunachal Pradesh, to
ensure that the life and personal liberty of each and every
Chakma residing within fhe State sllallv'be protected and any
attempt to forcibly evict or drive them out of the State by
organised- groups,‘ ‘such ‘as. the AA'PSU, shall be re_pelledf if
necessary by requisitioning the sefvicé of péra—milital‘"y or police
force. The .Unic.m;_- of India. was dirécted to provide "such
additional force as is necessary to proted the lives a.md.l.iberty of .
the Chakmas 011_ thg fequesif of thé\first 1“651)01ide;1t3 The
Supreme Court further clire.cted that the Chakmas shall not be
_evicted from their homes except in acc_érdance with law and
shall not be denied domeétic life and comfort therein; the State
Government Waé directeAd to deal with the quit | notices and
ultimatums issuéd‘ by the AAPSU and any other groﬁp' which
tantamounted to threats to the.li'fe and libefty of-each and every
C’ha.kma in accordalice with 1§W. - The Svupréme Court has thus
recognized thé .respon.sibility of the Central G_ove:rnment to
provide forc‘es to protect the right to life 'of the threatened
persons..

174. Unlike the Chakmaé, the petitioners él"e IDPs who
complain of 'viol-ation of the same rights and seek redressal

thereof. However, the extreme situation of hardship and
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difficulties being: faced by the petitioﬁe'rs and other persons
similarly placed is 11o,diffefent. The Stafe Government has
been unable to protect or secure the liﬂfe and property of the
petitbners. ‘The Central Gé)_\‘/er':r.-lment’has noit been able to
adequately address the several issues »Whi\thhave been raised.
Many of the petitioners had been physically evacuated by the
Central Government in 'extre.m'e Situatiohs. All the..petitioj:lers
were employees of the Govern’menf; in Delhi and have
superan-nuated in.Delhi. The'attempt being made at present is
also by the Central Goverﬁment at Delhi is to forcibly éviét the
. petitioners by taking recourse to statﬁtdry provisions.l
175.7 1t is the COHStitﬁtiOllal dufy of the state té protect human
‘ 1“ig1its and the fundamental rights of ali persons. The di__st-inction‘
betWeen such rights and legal rights which may | 1"équ114e
adjudicatioh in a:é)propriate proceedings has aiso been
- emphasised on several océasio-ns.

In ( 1882) 3 SCC 235 People's Union f@f Democratic
Aﬂigﬂi‘.‘j’ & Ors. '!I/’sa.~ Union of India &Ors., the éourt observed

that denial of stétutofy.rights of the labour force, which was a

\

7%

vulnerable section of the community, tantamounted to breach of

their constitutional. rights and - was therefore enforceable
against the government. It was held that it was the duty of the
Union of India, the Delhi Administration. and the DDA to ensure
that.thel consfitutioﬁal obligation towards labour 'al"e discharged
Iby the Contractofs to Wh.om. they ﬂad entrusted construction
"work. It was held that the Union of India, Delhi Ac.lminis:traftion
and DDA cannot fold their handé in dle‘spair and _become silent

spectators of the breach of constitutional prohibitio'ns heing
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committed by their own contractors.  In this context, the court

held as follows -

“21. Before leaving this subject, we may point ‘out
with all the emphasis at our command that whenever
any fundamental right, which .is enforceable against
private individuals such as, for example a fundamental
right enacted in Article 17 or 23 or 24 is being violated, .

- it is the constitutional obligation of the State to take the
necessary_steps.for the purpose of interdicting such
‘violation and ensuring observance of the fundamental
right by the private individual who is transgressing the
same. Of course, the person whose fundamental right is
violated can always approach the court for the purpose
of enforcement of his fundamental Tight, but that cannot
absolve the State from its constitutional obligation to
see that there is no violation of thé fundamental right of

- such person, particularly when he belongs to the
weaker Section humanity and is unable to wage a legal
battle against a strong and powerful opponent who is

. exploiting him. The Union of India, the ' Delhi
Administration and the ‘Delhi Development Authority
must therefore be held to be under -an obligation to
ensure observance of these various labour laws by the
contractors and if the. provisions of any of these labour
laws are violated by.the contractors, the petitioners
indicating the cause of the workmen are entitled to
_enforce this obligationagainst the Union of India, the
"Delhi Administration and the Delhi Development
Authority by filing the present writ petition. - The
- preliminary objections urged on behalf .of ' the
respondents must accordingly be rejected.” -

The failure of the state to ensure statutory rights was held

~.. . to provide the essential basis for maintaining the writ petition

7]

under Artiolé 32 for enforoing fundamental rights against the

State and its agenoies-
. 176. Itis noteworthy that a ert petltlon was filed in thls court

111 connectlon with - Compensatlon payable to re81dents of

Kashmlr Whose property had been destroyed in the disturbances -

in Kashmir. The Judgment of this court reported at AIR 2005

Delhi 110 B.L. Wali & Ors. .Vs. Union of India & Ors. has
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made obser'vaﬁons'. on this very uhacceptablé stand of the

Government of I1_idia in its affidavit which is under

-Consideration. These obSewaﬁohs ‘before the Court read aé ‘
‘under:-

“20. Respordent No.1, Union of India, has also filed
an affidavit under the signatures of Mr. K.M. Kuti, Under
Secretary in the said Ministry - dealing - with the
Department of Jammu & Kashmir affairs. Respondent
No.1/UQOI by way of the said affidavit effectively washes
its hands off the matter. It is stated that relief and
rehabilitation are State subjects. Para 2 of the parawise,
reply may be 1eproduced to show the stand of the Union
of India:

“2. That the averments made in para 2 of the
- petition that UOI is invested with the
responsibility to rehabilitate and provide relief to
-the citizens who suffer as a result of failure of .
state to protect their life and property is
misconceived, incorrect and is denied. The
answering respondent respectfully submits that
. Law_ and Order as well. as Relief and
Rehabilitation are State Subjects. Ministry of
Home Affairs has the responsibility of providing
Relief and Rehabilitation to refugees from West
Pakistan (now . Pakistan), Fast Pakistan (now .
- Bangladesh), Sri ILanka, Tibet and to the
repatriated Indian Nationals. Therefore, the
. present . writ petition qua the answering
respondent is not maintainable.”

21. ‘The Government of India, thus, considered its
responsibility for providing relief and rehabilitation to
refugees, who are not citizens of ‘this country, but not
to citizens of the country who are refugees in their own
country. The apathy is writ large on its face.

22. There is a vast para para phernelia of military -
and para military personnel in the State. of Jammu &
Kashmir of the Central Government. The boundaries of
the country are to be protected.. The condition in the
State was so serious that it has been taken as a priority
issue. The dislocation of persons from the Valley is a
well-known undisputed fact. How can the Government
of India wash its hands of the whole matter and
absolve itself of the responsibility for providing a safe
living to the citizens of the country?

’ 23. ‘Article 21 of the Constitution of India provides for
the Fundamental Right of Protection of Life and
Personal Liberty. Life cannot be bare  existence.
Persons who are displaced and suffered injury to life
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and property as a result of terrorism cannot be left
without remedy. Itis the duty and respomnsibility of the
oState to protect its citizens. _
petitioners are victims of environment, which is not
their own creation. The State owes a responsibility to
create an environment for safe and dignified existence
of the citizens.” '

Citizens like the .

This court rejected the stand of t1:1e Government of India

that the responsibility towards the payment of the compensation

rests with the State Government alone 1i01di11g as follows:-

177.

"'31.T1.1e Govefnmeht of India Cannof also absolve

- itself of the responsibility and is liable to ensure that
the State Government remits the amount... A large:

amount of funds flow to the State of Jammu &
Kashmir from the Central Government keeping into
consideration the disturbed conditions and, thus, the
Central Government cannot say that it has no rale to
play. The State of Jammu & Kashmir is an integral
part- of our country and the writ of the Central

Government runs. In the cases of victims of Charari

Sharief incident, funds have been disbursed out of
the Prime Minister Relief'Fund to make a package of
Rs.2 lakhs of ex-gratia compensation apart from
other benefits.” '

In this judgment, the court held that what holds true for

loss of life and limb, would hold true for loss of property

occasioned by failure of the State-to protect the same. It is

noteworthy that in the present writ petii:ions, the petitioners

“have not been deprived of their property and homes in

~accordance with law as, for instance, in the case of acquisition

proceedings. The deprivation is a direct result of the failure to

control the violence against the petitioners. The principles laid

down in thé' above judgment_ would apply to the Kashmiri

migrants on every score. More important is the clear finding -

by the court of the responsibility of the Central Government for . .

the rehabilitation and relief to the IDPs from Kashmir. -
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178. It is unfortunate that despite this adjudication, the stand

‘which was rejected has again been taken in these proceedings.
. . , .

This position on behalf. of the Central Government in fact

ignores the commitments inade in legal proceedings noticed

-above.

179. Itis noteworthy that the displacément of the petitioners
is also not intra—é,tate.- Th_é petitioners have been compelled to

leave the boundaries of their Staﬁé_and are residing in Delhi.

180. The Central - Government _has acknowledQ.ed its .

responsibility in the matter inasmuch it has intervened.in the

matter. Several of the present petitioners stand evacuated by it

and the allotments of the quarters in the instant Casé- stand
11.1ade it. Central ‘1“esourceé are being utilized for. de\‘/elopmen‘t
131"0jects and security 1jurposeé in the state and admittedly the
Central Gov'e‘rnmient has accepted and.assumed responsibility
towards 1"ehabilit_ation and rese'ttlemen:t‘ of the persons dispiacéd

as well in the grants and reservation made by it.

181. ' It was observed in (1978) ISCR I State @fﬂajésmam

& Ors. vs. UOIby Chief Justice Beg that :-

“In our country national plannmg involves disbur sements
of vast amounts of money collected as taxes from citizens
residing in all the States and placed at the disposal of
the Central Government for the benefits of the States
without even the “conditional grants” mentioned above.

. Hence, the manner in which State Government function

- and deal with sums placed at their disposal by the Union
Government. or how they carry on the general
administration may also be matters of COllSldel able
concern to the Union Government

182. The expansion 'and interpretation by the courts has

affirmatively established a positive right to housing and slle'l'ter

for every person as part of the fundamental right. Human
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1"ig11'te and funda1nen£al ri-ghté are inalienable; their violations
are indefeasible. The state is under a constitutional 'obliga‘tion
and duty 'to'pro‘fect these righ‘ts. Wnen violated, a citizen is
~entitled to their ‘enfe'rcelnenti. " The constitutional 1nandate upon
it is .coupled with the statutorylduty and 'piublic law obligations
to ensure the protection of the fundamental and basic human
rights to all, in -addition ftolits o.bli'gation under the several
inte'rnati‘onéﬂ instrnments noticed above. This essentially
1"e1nains‘in the exclusive domain of state functio.ns. Failure to
protect the citizens from eminent loss of life -and property as
well as maintenance of publie erder, .nnplicates the state 'for'
culpable inaction. | |

183.  Mr. Jat.en Singh, learned standin’vg counsel fof the Union
of Invdia has urged that these p'etitioners are not public servants
and can claim no right to continue in the allotted public
premises. It has been vehemently urged that on account of
'fheir superannuation, they ceesed ‘to be Governinent ser&ants
and are disentitled to retein' Governmen_t accommodaf;ion. |
Learned Stending Counsel has'urged- at some leng’th't"hat the
Governlnent of India has formulated a 1"e11abilita£1011 package
which necessitates that all these petitioners 1nust retu'rn'-to their -
‘homes in Kashmir. If 1s contended that by their failure to
vacate, the 1“ig11ts of the several Government ernployeves who are
~waiting to be allotted .Govervnm-ent accommodation are adversely
effected. Unfortunately the respondents are unable to submit
that.~ the petitioners _Would be eafe upon mtufn or how the

respondents propose to ensure pvro'tection’of life and liberty of
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the petitioners or ensure restoratio'n -of their property in the
| Kashniir valley.

184. Before the Suvpreme.Cour‘r of India, the resﬁondents have
accepted respensibili'ty'and obligation to the IDPs from Kashmir
and claimed to have advanced huge grants to the State of
Jammu Kashmir »an_d also .se't out a detailed ."SChell.le in the
affidavit filed before the Supreme Court. |

In the instant case given the nature and extent of the

violations, the Union of India cannot abdicate respensibility in

the matter, or avoid its constitutional obligation of at least

ensuring reasonable shelter or a roof to these petitioners.

Financial stringency of the Govermm ent

185'. Placing reliance on ﬂle judgment reported at (2005) 6
SCC 138 Master Marine Services Pvit. Ltd. vs. Metcalfe and
H@d’g]dﬂzsdﬂ Pvt. Itd, & Anr,; it has‘been further ergue,d by
Mr. ja-tanf' Singh ’rllat -thi,s 'c'ourt is .bound to :exercise judicial
restl"ailit and cannot be unmindfui of the administrative burden
“and illCl"eaee in unbudgetedexpenditure on account of qua‘shihg
decisions. It is urged that-l in this background, while e.xercising

power of judicial review of an administrative decision, the court

-cannot substitute’ its own decision without the necessary |

expertise and compel the respondents to ex\erciée discretion to
perniit the petitioher to continue to.occlupy the aforenoticed
eccommodati.(jn. - |

186. This Submis.sion faﬂs to consider the nature of the rights
which 'are i11rfolved in the case in hand. Mefcalfe H@dgfkmgam

Pvt. Ltd. (smpra) related to a challenge to award of a tender
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and contract of work of professional services to the appellant

~and was not concerned with a plea of violation of basic human

rights and constitutional guarantées as are involved in the

instant case. The consideration in Metcalfe Hodgkinson Pvt.

Ltd. (supra) has no application to the present case. |

187. In (2003) 6 SCC 1 Kapi]a_ﬂiﬂgma@i vs. State of

Bihar & Ors. the State Government had, however, pleaded

financiél stringency to shift its liability to the Union of India or

to the Sfaté_'of JhaFkhahd." In para 67 of the judgment dated 9®

" of May, 2003 Suprémé Court had held that the liability of the

state of Bihar cannot be shifted to the Union of India only

because it is the repository of funds raised by it through excise

" and other central levies and impost, and consequently it would

not be indirectly or vicario'usly liable for the failings dn the part

~ of the State Public Sector Undertakings. It was held that either

precedentially or jurisprudentially, the Union of India cannot be
held liable and no such direction as was being sought by the
state government could be issued.

The Supreme Court, however, ‘.cle‘arl'y declared the

position that financial stringency may not be a ground for not.

}issuing‘ requisite directions Wlien a q'uestion' of violation of
fundamelital righ_t arises. In.this regard, the court noticed the
em'phésis given by it on this aspect including the judgments
reported at [1937]1§CR641 | Rural Litigation and
Eﬂtiﬂemeﬁt Kendra and- Ors. AL State of Uttar Pradesh
aﬁd Ors. ; 1 ggﬂCrfL]i 07"5 Muzliczpal Cmmci], Ratlam vs.

Vardichan & Ors.; [1996]3SCR80 B.L. Wadhera v. Union

of India ; (1.@95)456’6’507 State of H.P. v. H.P. State
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Recoglﬂieed & Aided Sclrool.u 'Marzag*iﬁg Cmmmittees and
0’1’5 AIR 1 996 SC 2426 Paschim Banga Klzzezt -Mazdoor
Sarmrﬂ & OFS vs. State of West B@ﬂgﬂ] &Atﬂw 7
In para 65 of (2003} 6 SCC 1 eﬂﬂﬂ@d Kapr]a
”Hiﬂg’@lﬂﬂll Vs. State o.f Bllzar & ors, the Court reJected- the
contention of the State of Blhar also to this effect.
' _}1'88. In- para 6 at page 589 of (1993) 3’ SCC 584 All India
:: Ima‘m@rgaﬂwatmﬂz vs. UOI, the Supreme Courtheld that:- -

"6....Much was argued on behalf of the Union and -
the Wakf Boards that their financial position was 1iot
“such that they can meet the obligations of paying the
~Imams as they are being paid in the State of Punjab. It
was also urged that the number of mosques is so large
that it would entail heavy expenditure which the Boards
of different States would not be able to bear. We:do not
find any correlation between the two. Fimancial = - s
difficulties of the institution cannot be above
- fundamental righi of a citizen. If the Boards have
been entrusted-with the responsibility of supervising -
.and. administering the Wakf then. it is their duty to
harness -resources to pay those persons who perform
_ the most important dity namely of leading community
prayer in a mosque the very purpose for which is
created " :

189. On the same issue in (1995) 4 SCC 507 State of H.P.
.

Vs, H _/P State Recagﬂlsed & Alded Sc]w@ls Mamagfmg
Comimnittees, the Supreme Court observed that -

"16. The constitutional maﬂdate to the State, ‘as
upheld by this Court in Unni Krishnan case - to provide
free education to the children up to the age of fourteen
- cannot be pezmztted Lo be circumvented on the

ground -of lack of economic capacily or zﬁzmamwa]
: Mzzcapaaty”

190. The ob.servatious of the Supreme Court at (20@5) 2 SCC
. 262 Kapjzla Hingorani vs. State af Bﬂ]ﬁal & Omers “while
dlsmlssmg the review petltlon flled by the Blhar Government

seeklng a review of the earlier order dated 9 May, 2003 are
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also topical on this objection of the 1“esp011dei1'ts and need to be
cdnsidered. ‘The State of Bihér had submitted that the state had
no liability to pay the_<sa1aries of thé 'eAmployees of the s'tatu'to'ry
corpo.'rat_ions/compani_es incorporated - under the Indian

.Compaﬁiés Act and that they were not completely under.the

control of the State. Before the Supreme Court, counsel for the

State of Bihar had urged that the remedy of the employee was
to file appropriate apialications before the Company Judge who

was seized of the winding up proceedings in relation to such

~'company.

These submissions were rejected by court observing that
in the order dated 9% May, 2003., the court had considered the
matter from the human righfs aspect as well as the fundamental

rights of the employees in the pubhc sector undertaking

ope1 atmg in the state of Blhar The court nouced that after the

passing of the order dated 9% May, 2003, several employees
died due to non-payment of their salaries. The court pléced

reliance, inter alia on para 24 of the directions dated 9" May,

2003 and while rejecting the review petition filed by the

respondents observed as follows :-

“24. ThlS Court further observed that the State
has a constitutional obligation and acts in a fiduciary
capacity vis-a-vis performance of its constitutional
duties and functions by the public sector
undertakings as it has constltutlonal obligations in

- relation thereto.” '

(Underlining supplied)

‘So far as. protection of such human rights and

fundamental rights, -and remedy for violation thereof, is

~ -
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concerned, the court issued directions to the state government

to pay the salaries of 'e'mploye_es in the public sector

undertakings in the following terms :-

2. e

The  Government companies/public.  sector
undertakings being 'States’ would be constitutionally
liable to respect life and liberty of all persons in terms

of Article 21 of the Constitution of India. They,
therefore, must do so in cases of their own employees.
The Government of the State of Bihar for all intent and
purport is the sole shareholder. Although in law, its

liability towards the debtors of the Company may be

confined to the shares held by it but having regard to
the deep and pervasive control it exercises over the
Government companies; in the matter of enforcement
of human rights and/or rights of the citizen of life and
liberty, the State has also an additional duty to see that

the rights of employees of such corperations are not
infringed.

The right to exercise deep and pervasive control
would in its turn make the Government of Bihar liable
to see that the life and liberty claise in respect of the
employees is fully safequarded. The Government of the
State of Bihar, thus, had a constitutional obligation to
protect life and liberty of the  employees of the
Government owned companies/corporations who are

the citizens of India. It had an additional liability having .

regard to its right of extensive supervision over the

- affairs of the companv !

XXX

37 We make it clear that we have not issued
aforementioned directions to the States of Bihar and

'Tharkhand on the premise that they are bound to pay

the salaries of the employees of the public sector
undertakings but on the ground that the employees
have a fiuman right as also a fundamenial right
undeir Article 21 which the States are bound to
pretect. The directions, which have been issued by this

Court on 9th May, 2003 as also which are being issued
herein, are in furtherance of the human and
fundamental rights of the employees concerned and not
by way of an enforcement of their legal right to arrears

of salaries. The amount of salary payable to the-

concerned employees or workmen would undoubtedly
be adjudicated upon in the proper proceedings.
However, these directions are issued which are
necessary for their survival. Undoubtedly, any amount
paid by Justice Uday Sinha Committee pursuant to
these dlrectlons shall be duly credited for.”

(Empha31s supphed)
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191. The principle reiterated by the Siipreme Court was that

fiiiaii(:1a1 difficulties of the mstitution 01" the state cannot be

\ %)

above the -fundamental rights of the c1tize11 It has also b_eeii. '

observed that in a. situation of the nature which was before the
court, 1t was obhged to issue necessary directioiis to mitigate
the extreme hardship of the employees 111v01v11ig of human
rights of the citizens of the coiintry at the hands of the state
govei"iimeiit and companies and oorooi“at101is owned and

‘controlled by it.

192.‘0111181" than the bald refereiioe to the judgiiieiit in

Metcalfe (supra), learned standing counsel has placed no .

factual assertions.in support thereof.: Such submission is clearly
untenable in-view of the admitted Government position in the

" affidavit dated 6% October, 2009 filed in J.K. Koul (supra)

before the Supreme Court of its responsibility as well as liability -

qua the: displaced Kashmiris. ‘The same-stands admitted in the

discretion exercised in favour of the three persons cited in 7ej

Kishan (supfa) and the letter dated 2% July, 2002 placed A

befo’re the, C_eiiti"al Admiriistrative Tribuh_al as also ih the policy
of .reservation/pref_eréntial allotment of the flats. The
1“espondehts have clearly admitted theiii responsibility and are
bound by the‘it oommitments. .‘

193. Before 'this' court, .the‘ respondernts have not stated that

there 1S any assessment or oahbration in terms of priorities of

the vai"lous of the several projects Which the respondents need -

_undertake or the various areas which Government busiiiess

addresses. The respondents explain neither the financial
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burden of ensurmg sheltel to these IDPs nor the extent of the
available resource. Mere announcement of schemes and
Aallocatioh of large volume of funds by the Government as a
.leaCLloll to court dir ect,lons upon occurrence of events in Lhe
country by themselves are msuff1c1ent and may pr ove to be

meanmgless, Dlsplacement as that of Lhe present petltlonels

clearly reflects the imperative to take a holistic view and for the '

decisien makers to» take a 'minimum-needs' based approach
where ensuring basic human ,rights and social welfare. are
concerned. | |

194. Experience and examples abo'u-nd in this city and the
aforenoticed juclicial pfeceden'ts of fofci-ble evictions 1"e1atin.g to

- slums and jhuggi dwellers. Defenceless. and disadvantaged

citizens are forcibly evicted from their shelters which are then

M

destroyed. And then, the‘long_ arm of the state, gives a hyper -

technical interpretation to legal definitions, takes the shield of
statutory provisions and implements what is touted as the “rule
of law” in removal of “encroachments”™ by the disadvantaged.

Others illegal comnstructions and deviants are “regularised” or

“compounded”. This very ethos is illustrated in the present writ

petitions.
195. Inhstance after instance of schemes in Delhi for

'regularising not only rank illegal and unauthorised

constructions butialso large scale encroachments on public land.

are in existence and being implemented. So much so that the
Central Government has promulgated ordinances and statutes
prohibitting demolitions of huge illegal buildings and eved

interdicting court orders. Interestingly such legislations benefit

. W.P.(C) No.15239/2004. ‘ T Page 124 of 157

AN



such law breakers who do not even need rehabilitation'or sta_'l:é
support, who are certainly not disédvant&éed or displaced. The
Delhi‘Laws (S’pecial. Provisions) Act, 2006 was enacted by the
Parliament Qoncerned that action for _viola’tioh of the provisions
‘of the Master Plan 2001 and'building bye laws was Ca‘lusing'
hardship and irl"epal"abie loss to 'a 1arge' number of people. No
reference to public safety, public -interest,. eﬁvironment ,
concerns, enfércement of legal provisions 61‘ the financial
impact éiid loss is displayed. _

196. .The Ijudgment reported at 2010 (1) AD (D@l]ﬂi) 513
Hé}w"jan Kalyan Samiti Regd. & Jrs. vs. G@vmmmeﬂf b’f |
.NCT of Delhi makes a reference to Governmen't'.policy to
fegu].arise 1400 unauthorised Colohies. The huge loss to ‘the
pgbli-c exchequer of ilidiscriminately regularising illegal
encroachmél_i‘ts oﬁ land acqﬁiréd after payment of large sums as
compensation from public funds by the 'governm.ent;
encroachments those on public land' as also violations of
building regulatibns is not even computed, let alone addressed.
(Ref: (2006) 3 SCC 399 M.C. Me]]ta.z. vs. UOI & Ors.; AIR
. 2005 SC 1 F,rieﬁds Colony Deve]dpﬁmejﬂt Cbmmitt@é V;"j‘.
State of Orissa & Ors.) | | | |

197. Yet the respondents urge “financial str_ingency”:so far as
the p1"éégllt pe‘titio_hers are concel;ned. The essence of the’
policy of rehabilitatidn _érid resettlement, so far as the
petitioners is“ concerned hés not only been .given. a Compl"e.'te go
by but ‘t_he' respondents are completely-" denying all liability for

the same.
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198. . Apart“from a vague suggestion of insufficiency of funds,
the 1"esp0.ndents do not substantiate ~such plea with any
matérial. Thek feépdndents have not shbwn any consideration of - -
the pétitioners' needs,.let alone any steps take to address their
‘plight. There is nothing which could enable this court to arrive
- at é conclusion that the respondents 1'1'ad' difficulty in’ Wdl"l{ing
the rights of the petitioners on ack:éunt of financié_l incaf)acity.
To say the least, similar submissioné were termed as. “typically
géuohe” and “lacking insensi,tivi"cy” by this court in P.K
Handoo VSQ Estate Officer (Supra) and already stand rejected
in B.L. Wéz]i_& Ors. vs. UOI (supra). The impugned action
and the submissions manifests the hugev barriers which a
I'd'isplaced citizen of the country faceé in accessing even basic
and guaranteed Constitutiolnalv rights ‘despite the. admitted
respon’sibilitj o.f' the étate for the breaches and viola'tion‘s of the
constitutional protections éuffered by them.

Appropriate remedy, role of the court and nature of relief

199. it is now necessary to consider the nature of remedy: and
| relief which Wo’uld be available to a citizen for violation of the
funclamentgl right ‘to life as well as threat theretb. The
._ Supreme Court has repedtedly ju_dicially éwarded compensation
in cases of established breach of public du't'y'to protect .the
lfundamental 1"ightsi ‘and wiolations thereof, especially the
guarant'eies of personal liberty and life. |

200. Tn AIR 1983 SC 1086 Rudul Sal vs. State of Bibar,
the éourt was concerned with violation of rights resu‘lting from

illegal detention. The observations of the court on the duty of
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follows :-

“10. ... Article 21, which guarantees the
right to life and liberty will be denuded of its
significant content if the power of this Court were
limited to passing orders of release from illegal

" detention. One of the telling- ways in which the

violation of that right can reasonably be prevented

- and due compliance with the mandate of Article 21

201.

sectred, is to mulct its violators in the payment of
monetary compensation. Administrative sele(sic)sis
leading to flagrant infringements of fundamental
rights cannot be corrected by any other method
open to the judiciary to adopt. The right to
compensation ‘is some palliative for the unlawful
acts of instrumentalities which act in the name of
public interest and which present for their

. protection the powers of the State as a shield. If

civilisation is not to perish in this country, as it has
perished in some others too well-known to suffer
mention, it is necessary to educate ourselves into
accepting that, respect for the rights of individuals
is the true bastion of democracy. Therefore, the
State must repair the damage done by its officers-to

the petitioner's rights.”

\W>

‘the court deserve to be considered in extenso and read as

So far as the remedy which would be available in cases

involving infringement of fundamental rights and the power of

courts, Dr. A.S. Anand, J [as his Lordship then was] in his

concurring judgment in AIR 1993 SC 1960 éﬂtitled Nilabati

Behara @ Lalita Behura Vs. S't&te of Orissa had obsel"v_ed as

follows :-

“33. The- public law proceedings serve a different
purpose than the private law proceedings. The relief
of monetary compensation, as exemplary damages, in

proceedings under Article 32 by this Court or under

Article 226 by the High Courts, for established

“infringement of the indefeasible right guaranteed

under Article 21 of the Constitution is_a remedy

" available in public law and is based-on the strict

liability for contravention of the guaranteed basic and
indefeasible rights of the citizen. The purpose of
public law is not only to civilize public power but also
to assure the citizen that-they live under a legal
system which aims to protect-their interests and

- preserve their rights. Therefore, when the court

moulds the relief by granting "“compensation” in
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proceedlngs under Article 32 or 226 of the
Constitution seeking enforcement or protection of
fundamental rights, it does so under the public law by
way of penalising the . wrongdoer and . fixing the
liability for the public wrong on the State which has
failed in its public duty to protect the fundamental
rights of the citizen. The payment of compensation in
such cases is-not to be understood, as it is generally
understood in a civil action for damages under the
private law but in the broader semnse .of providing

- relief by an order of making - monetary amends' under
the public law for the wrong done due to breach of
public duty of not protecting the fundamental rights
of the citizen. The compensation is in the nature of
“exemplary damages' awarded against the wrongdoer
for the breach of its public law duty and is
independent of claim compensation under the private
law in an action based on tort, through a suit
 instituted in a court of competent jurisdiction or/and

. prosecute the offender under the penal law.

XXX XXX - XXXX

37. TIMS C@urt and the High Courts,
bemq the protectors of the civil liberties of the
citizen, have not only the power and jurisdiction
but_also an obligation to grant relief in exercise
of its jurisdiction under Articles 32 and 226 of
the Constitution to the victim or the heir of the
victim whose fundamental rights under Article
21 of the Constitution of India are established to
have been flagrantly infringed by calling upon
the State o repair the damage done Dy ils
officers to the fundamental rights of the citizen,
notwithstanding the right of the citizen to the remedy
by way of a civil suit or criminal proceedings. The
State, of course has the right to be indemnified by
and take such action as may be available to it against
. the wrongdoer in accordance with law - through
appropriate proceedings. Of course, relief in exercise
of the power under Article 32 or 226 would be
granted only once it is established that there has been
an ‘infringement of the fundamental rights of the

' citizen and no other form of appropriate redressal by
the court in the facts and circumstances of the case;
is possible.”

-

| (Empha51s su_pphed)
202. in (1988) 4 SCC Sheela Barse vs. UOI & Ors., the
. court was concerned w1th gross v101at10ns of the constitutional
and statutory rights of a large number of chlldl en in the country

who were suffering custodial restraints. While commenting on

I
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thé nature of proceedings in public interest litigation and the
issue of protection and enfdrcement,of their rights, the court

made the following, observations with regard to the duty of the

court’:- ‘
"B e More importantly the Court is not
merely a- passive, disinterested umpire or
onlooker, but has a more dynamic and positive
role with the responsibility for the organisation
of the proceedings, moulding of the relief and-- .
this is important -- .also supervising the

- implementation thereof.”

\

203. Where infr_ingement'of fundamental rights is 'est‘ablished,
the duty of the court does not stop at giving a'mere declaration.
In 1;@97' (1) SCC 416 D.K. Basu vs. State of West Bengal, it
was laid down that in such .‘a.case, the court _must' proceed
. Afuri-:her and give comperisatofy relief, not by way of damages as
a civil acti.on but by way. of. compensation under the public law
jurisdiction for the wrong done, due to -bfeac’h of the public duty
by the State of not_proteéting .the' funciame'ntal right to life of
the citizens. To repair ‘the wroﬁg done and give' judicial redresé

for legal injury 'is a, compuléjon Qf judiciél Cdllscience.

204. Unlike the several cases notéd héreihabove including
cases of Rudul Shah, D.K. Basu, Leelawati Behura, S]zee]@
B’ame' (Supra) -etc. in the | instant case, the state or its
: .instrumenta-l_ities itself have  not, harmed or punished the
petition'ers. However}the sfate has totally failed to protect the
fuhdamental right to life of the peﬁtioners and to protect.them
fl"Ql’l’l violence, .ﬂaré_ss_ment and pogroms. This is in cleér
abdication of»'.-the consfsitutiona_l responsibﬂi‘ty, of the State.

Responsibility for the violence in the State is not the question
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before this court. The issue before this court is restricted to the
question of thel rights of the petitioner.

205. So faf as the approach of a court on such ‘issues. is
.concer'ned, in para 13 of the pronouncement reported at (2003)
4 SCC 601 State of Mazbaras]ﬁra vs. Dr. D. Pz‘aﬁzz] B. Desal,
'the Supreme Court stated that one needs to .Sét out the
approach whiéh a qéurt must adopt in deciding such questions "
and reiterated that the first duty of fhe' court is to do justice.

206." In para 15 of AIR 1980 SC 1622 Mumnicipal Council,

- Ratlaimm vs. Vardichan &OI"S.; the court observed that:-

“15. The nature of the judicial process is
not purely adjudicatory nor is it functionally that of an
umpire only. Affirmative action to make the remedy
effective is of the essence of the right which otherwise
becomes sterile.” '

207, In pata 11 of (1997) 6 SCC 241 Vishakha & Ors. vs.
. State of Raqutﬁaﬂ'& Ors., the Supreme Court held that the
-obligation of the 'Supre_me- Court under Article 32 of the
. Constitution for the enforcement of fundamental rights in the
absence of legislation -must be viewed along with the role of
judiciary ellviéaged in thel Beijing Statement of Principles of the
Independence of tﬁe jﬁdiéiéry: in the LAWAS]IA region. -'Thesei
principles were accepted by’“ 1‘:jhe Chief Justic'es of the Asia and
the Pacific a’_t B‘eijing in A1995 a;s- “thos.e ‘representing the
minimum standards necessary to be o_bsefved in order to -
maipfain the independence a!nd' effective: fupétioning of thé
judiciary. The objectives of the judiciary mentioned in the’
. Beijing Statement al;e: |

“Objectives of the Judiciary:
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10. The objectives and functions of the , \\\7
judiciary include the following:

(a) to ensure that all persons are
_able to live securely undel the Rule
of Law;

(b) .to promote, within the proper

limits of the judicial function, the_

observance and the attainment of
human rights; and '

(c) to administer the law impartially
“among persons and between
persons and the State.”
In Clause 10(a) of the objectives of the Chapter on

'Objectives of the Judiciary', it has beén clearly stipulated that

the objectives and functions of the judiciary include ‘ensuring

- .thatall berson§ are able to live securely under the rule of law.

208. So far as the manner in which relief is .reql'lired to. be
moulded so as to ensure protectlon of the Constltutlonal rights
of the petltloners in ‘this bunch of writ petltlons are concerned,
learned counsel for petitioner has placed reliance on the
‘pronouncement of this court dated 10% Septeinber, 2004 in
WP(C). No. 172/1997 entitled Smt. Kamla D@w’ vs. Govi. of
NCT of -‘_Diellzzi & Ors. In this | judgment, learned brother B.D.
Ahmed, ] was- dealing-with a .case relatingf to a‘prayer for
compensation f01_“ vthe déath-of one Uday Siﬁgh, an eleétrician
who was killed in an explosion on account.of terrorist activity in
Delhi.
The court held that lqwér courts would-lose their efficacy -

if they cannot possibly 1"esp.ohd fo the needs 6f t_hé' society —
techllica}ities there might be many but the justice-oriented

approach ought to not ‘be thwarted on the basis of such
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technicality since technicality cannot and ought not to outweigh .

the course of justice.
209 While 1eferr1ng to several pronouncements of the Apex

Court with regard to compensatlon for oustodlal death death of

'school Clnldren on a picnic; death of a passenger in a train in

action on the part of the railway employees, it was further
observed in Kamla Dew';s case (supra) as follows :-

“7. XXX

The fact of the matter is that Uday Slngh lost his
life on account of an act of terrorism. The State failed
to prevent it. The Primary duty of the State is to
maintain peace and harmony amongst its citizens. If
for some reason, it is unable to put the lid on
simmering discontent, then-it is its duty to pretect
innocent citizens from harm. If it fails in this duty,
then it must Compensate the citizens who haye been
wronged :

Reliance was placed on the pronouncement in AIR 7993

SC 1960 Nilabati Behara @ Lalita Behura Vs. State of

Uri.ssa‘wllereinit had been also observed that while directing

monetary compensation for established infringement of the

‘fundamental rights the courts take into account not only the

1nte1est of the apphcant and . the respondent but also the

1nterests of the public as a Whole W1th a view to ensure that
&

public bodies or officials do not act unlawfully and do perform

their public duties properly _‘p~articu1ar1y where the fundamental

right of a citizen under Article 21 is concerned. Law is in the

- process of development and the .proces's necessitates developing

separate public law procedures as also public law principles
210. In AIR 13%?9 Mad 205 R. Gandlﬂ & Ors vs. UOI &

Amnr., the Madras High court was Concerned with the inability of

" the State to enforce public order puttlng in jeopardy the life and
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liberty, home and heérth of the victims. involved. The petition
sought redressal for the trials and tribulations undergone by the
minority Sikh community of Coimbatore in Tamil Nadu and a
few othefs in thé wake of the assassination of late Prime
Minister Smt. Indira Gandhi on 31st October, 1984. Obéer\}illg
on the violation of the fundamental rights aﬁd the duty of the
. staté, the - Madras High Court placed reliance on the
~observations of the Supreme Court in the Olga Tellis (supra)
case, aﬁd held as follows:- |

“21. The maintenance of law and order is the
primary duty of the State and under our Constitution
it is a State subject and tops the State List. No
Government worth the name can abdicate this
function and put the life ‘and liberty, the hearth and
‘home of the citizens in jeopardy. Article 38 of the
Constitution enjoins on the State to strive to promote
the welfare of the people by securing and protecting,
as effectively as it may, a social order in which justice,

.social, . economic and political, shall inform- all the
institutions of the national life. Under Article 19(a)
and (g) of the Constitution, any citizen of this country
is entitled to reside and settle in any .part of the
Territory of India and to practice any profession or to
carry on any occupation, trade or business. Article 21
lays down that no person- shall be deprived of his right
or personal liberty except according to the procedure
established by law. As pointed out by the Supreme
Court in Bombay Pavement Dweller's case,
MANU/SC/0039/1985 : AIR1986SC180 , no person
can live without the means of living, that is, the
means of livelihood and the easiest way of depriving a
person of his right to life'would be to deprive him of
his means of livelihood to the point of abrogation.
Under Article 300(A) of the Constitution, no person
shall be deprived of his property save by authority of
law and to allow his propertiesto be reduced to ashes
by the force of darkness and evil is a clear deprivation

- of the right to property guaranteed by the
Constitution. The members of the Sikh Community
form an integral part of the Indian society; they have
every right to settle down in Coimbatore and carry on
their profession. They have the Constitutional right to
live and they cannot be deprived of their means of
livelihood. Their right to property is inviolable. All
these Constitutional rights of the Sikhs and a few
members of the other communities have .been
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flagrantly infringed by the inaction of the law
enforcing authorities. -Fundamental rights are not
mere brutum fulmen. They are. the throbbing
aspirations and realities of -civilised human life, they
cannot be rendered desuetude or dead-letter or-as
observed by Bhagwati, J. as he then was, 'a paper
parchment, a teasing illusion and a promise of
unreality’, by the failure of the State to protect those
rights. These unfortunate victims of arson and

- violence are, therefore, entitled to seek reasonable
compensation from the State of Tamil Nadu, which
has failed in its duty to protect their Constltutlonal
and legal rights.

22, ... It is a matter of regret that the State of
Tamil Nadu, which has failed to carry out its
elementary function of enforcing public order should
treat the victims of its own lapses as beggars with
bowls for alms. It is not charity that is-expected of the
Government, but legal recompense for wrongs done
to them, for injuries inflicted on them on account of
the break-down of the Governmental machinery. The
second .respondent-- State of Tamil Nadu cannot,
therefore, shirk its responsibility " for_ these
unfortunate happenings or try to escape from its
obligation as_a social welfare State lo make
suftable amends.”

o (underlining supplied)
" 211. Examining the claim for compensation on account of death

of a spouse 'in 'similar riots vtargetin'g members of the same.
_ Commumty in Delhi in 1984 Aml Dev Singh, J in the Judgment
reported at 1996 (3’) AD (Deﬂﬂ) 333 : 1996 (38) DRJ 203 .
Bhajan Kaur vs. Delhi Admn. has observed as follows:-

“(10) Article 21 is the Nation's commitment to
bring- every individual or group of persons within its
protective fold. This Nation belongs to members of all
the communities. They arc equal members of the Indian .
society. Equality before law and equal protection of
laws is ensured to them by Article 14 "of the
Constitution to them. None is to be favoured or
discredited. The conduct of any person or group of
persons has to be controlled by the State for the lofty
purpose enshrined in Article 21 of the Constitution. It is
the duty of the State to create a climate where the
cleavage between members of the somety belonging. to
different faiths, caste and creed are eradicated. The
State must act in time so that the precious lives of the
people are not destroyed .or threatened. Otherwise,
Article 21 will remain a paper guarantee. Time is long
overdue. for adopting measures that have more than a
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hortatory effect in enforcing Article 21 of the
Constitution. The . State cannot adopt a "do nothing
altitude". Like disease prevention, the State must take
every precaution, measure and initiative to-prevent
terrorem populi of the magnitude represented by 1984
riots and in the event of an outbreak of riots it must act
swiftly to curb the same and not allow precious time to
slip by, as any inaction or passivity on its part can -
result in loss of precious life and liberty of individuals
amounting to violation and negation of Article 21 of the
Constitution. The State has to enforce minimum
standards of civilized behavior of its citizens so that the
life, liberty, dignity and worth of an individual is
protected and preserved and is not jeopardised or
endangered. If it is not able to do all that then it cannot
escape the liability to pay adequate compensation to
the family of the person killed during riots as his or her
life has been extinguished in clear violation of Article
21 of the Constitution which mandates that life cannot
be taken away except. according to the procedure
established by law. ”

| It is noteworthy that in para 25, the learned Judge in

Bhajan Kaur’s caseé, was of the view that the judiciai trend is to

award substantial compensation for illegal extinction -or
deprivation of'life and liberty.

212. 1 had also occasion to consider a claim for compensation
for injuries and l‘oss.suffered by the petitioner in the 1984 riots
in Delhi in the after math of the assassination of late Smt. Indira
| Gandhi in which 1nernbers of one community were targetted. In
the judgment reported at 120 (2005) DLT 156 Maujit Siﬂzgr]/'r
Sawhney Vs; UOI & Ors., placing reliance on the principles
laid down in the aforenotic_ed pronouncements, it had been
observed as follows :-

“20. The award of monetary relief to the victim for
deprivation of fundamental right is to be guided by the
aforestated principle requiring the state to make
monetary amends under public law for the wrong done
due to breach of the public duty of not protecting the

fundamental rights of the citizens. This computation is
~ not guided by any strict arithmetical formula and it has
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to be borne in mind thét money cannot remove the
trauma and the battering suffered by a victim.”

213. Tile observations of the Supremé Court in AIR 1@81 sC
487 Ajay Hasia vs. Khalid Mujib. Sehfavé'l”di & Ors. are also
classical and topical on this aspect and shed .light on the issue
under consideration as follows

"Where constitutional fundamentals vital to the
maintenance of human rights are at stake, functional
realism and not facial cosmetics must be the diagnostic
tool, for constitutional law must seek the substance and
not the form.... It must be remembered that the
fundamental rights are constitutional guarantees given'
to the people of India, and : are not merely paper hopes
or fleeting promises and so long as they find a place in
the Constitution, they should not be allowed to be -
emasculated in their application by a narrow and
constricted judicial interpretation. The Courts should
be anxious to enlarge the scope and width of the
Fundamental Rights by bringing within their sweep
every authority which is an instrumentality or agency
of the Government or through the corporate personality
of which the Government is acting, so as to subject the
Government in all its myriad activities, whether

* through natural persons or through corporate entities,
to the basic obligations of the Fundamental Rights."

214. It is a well settled principle of iﬁterpretation of the
const'i'tut'io‘n‘as ‘Well as statutes that the samé have to be read
"‘k‘eeping the éocietal changes _and growth. Law must c;nange to
keep pace .with the on going developmeni:s and new rights may
have to be found oﬁt within the constitutional scheme. _(Ref :
(2003) 6 SCC 1 Kapila Hj@gbraﬂi vs. State of Bihar (para
6'0 at page 30). The imperéfive neéessity to take recourse to
take ‘such'interpreta'tive _ch.anges by the courts has resulted in
the expansion to the right to life ensuréd under Article 21 of thé

Constitution of India. .

The Coﬁ_i“t relied on earlier judgments and reiterated

that the first duty of the court is to do justice. In para 62, the
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Supre:me'Court also declared that the right to development in

the developing country is itself.a humen right.

215.  The duty to ensure constitutional rights rests not only
on the Slipreme Court or the High Court in exercise of
* jurisdiction under Artiele 32 and 226 but wouid be the m.andate
of every couﬁ: and its essential judicial function. ‘The claims
in the present cases Have to be adjudieated on theee'principles.
216. Iﬁ P.K. Kozzi; (supz;a), a specific order was passed on 15"
_O.ctober, 2,003 in W.P.(C) No. 6551/2003 by this court to decide
the petitioner’s representation dated 16% January, 2003 seeking
permissiori to continue to retain the quarter. Wifhout
'meaningfully complying with this order, the respondents have |
taken recourse to the proceedings under the Public :Premises
(Eviction of Unauthorised AOc:;upentsj Acf, 1971. Sﬁch a
" decision of the respondent pa'tently"viola_tes tile petitioner’s
basic humah rights and constitutional guarantees noted
’herein'.abovef Other peﬁtiOners have also ‘made 'eimilar
representations on which orders ‘have not been passed by the
respondents. |
217. Smt.. Phoola Raina who is the. petitioner in W.P.(C) No.
15698/2004 is the wife of late Sh. TN Raina Wh_o_- expired in
harness on 4™ August, 2001. She and family were dependent on
1ate Shri .T.N‘.Raina and residing with him in the allotted
quarter. The respondents have been unabie to rehabilitate this
legel heir who is also a Kashmiri displaced person and if forcibly
- evicted from the premises in her possession, she has nowhere to
go. It is contended by Phoola Raina that the meager pension

she is receiving is her only source of income which is
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1iisuff101e11t to even bear the expense of food for her family
members The Writ petitioner has also placed reliance on SR-
317 B-25 of the allotment of Allotment of Government
»Residence_s (General Pool in Delhi) Rules, 1963. In view of the:
above discus_sioii, it is clearly evident that so far as her claimis
concerned, the same fundamental and liuman rights as those of
the other _Writ.petitioners are involveicl and she- is entitled to the
same relief aiid Consideratieii as the others. |
218. .The petitioners in the present cases have complained of
viola.t:ion of their rigiht to life in their home state. This situation
has come to be despite the 1984. riots, which m.ark an
uriforturiate i/vatershed in.lndian,history, when examiried'from
any aspect. The threaténed breaeh of primarily of their right ‘ro
' shelter, a basic human right and a‘n integral part of the
guarantee under Article 21 of the Constitution of India, even at
their dlsplaced location at the hands of the respondents has
compelled'invocation of this court’s extra—ordinary jurisdiction
under Article 226 of the Constitution. |
219. The pleacliiigs in the case would sliow‘ thet there is .nno
.dispute to the facts pleaded by present petitioners. There
cannot be a‘nd- there .vis nol even a suggestion that the right to
shelter of the betitioners in their home state has been abridged
by any procedure established l)y law. Such infraction of jtheir
- rights is.purely on account of the inability of the respondents to
discharge their constitutional obligat1on duty and responsibility
of protecting the life aiid property of the petitioners |

The respondents have a positive duty  to provide basic

necessities to its citizens. It certainly defies commonsense and
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all notions of hﬁmaﬁ dignity to permit the respondents to |
exclude such facilities as bare shelter which i3 eseential and
necessary to encour:age‘ the self respect _artd dignity of these,
diSp].aced p\ersons in a .human manner consistent with well
recognized modern standards thereof.

. The courts have a Constltutlonal duty and mtematlonal
1egal obligations to ensure the rlght of every person to be free
from want of basic essentials. |
220. The above diecuesien would show that there cannot be any
dispute about the nature of and proteetion of the fight of the

petitioners. However, the manner in which it is to be enforced

against the respondents deserves consideration.

- 221. The instant cases relate to a unique situation. 1t has been

1epeated1y stated by the Supreme Court that in case of violation
of the right to life and personal liberty, the court 1s not helpless
to grant relief and should be prepared to forge new tools and

devise new remedies for the purpose of vindicating the most

| precious of the precious fundamental rlght to life and personal

liberty. (Reﬁ: (1981) 1 SCC 627: AIR 1981 SC 928 Khatri &

Ors. Vs. State of Bihar & Ors.).

222 In (1991} 4 sSCC 584 AIR 1992 SC 248 Umi@ﬂz

| Cazf./l’ﬂde Cmp@ratwﬂ Vs. Uﬂwﬂ of India, it was stated by the

Chief Justice Ranganath Misra that ”We have td develop' our own
law and if we find that"it is necessary to construct a new

principle of liability to deal with an unusual situation which has

. arisen and which is likely to arise in- future.......... there is no

reason why we should hesitate to evolve such principle of
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liability.:........ ” The observations of Venkatachaliah, ] (as his
Lordship then was) in this case who had rendered the leading
judgment in the Bhopal Gas case with regard to the courts'

power to grant relief are the same.

These pr1n01p1es have been reiterated in ALIR 1993 SC
1960 5’mt Nll&bam Behera alias Laﬂm Beﬂefra Vs. State of

Orissa & Ors.

' 223. The jurisdiction of the Court to mould the relief‘so as to do
. justice to a party Complaining of infringement of Chapter III'
rights is wide and requires to fit the contours of the right which

| is violated. It is esseutial therefore that while adjudicating on

- the questions raised, the relief to be granted has to be moulded
._ keeping in mind the uiiique'ch_alleuges laid and the claims made

in these petitions. | |

224. In (1937} ¥ 85CC 395 M.C. Me]zm vs. UOI & Ors., the
court eXparided on the jurisdiotion and obligation of the court to
mould a new relief in the following terms :-

"B It may now be takén as well settled that
Article 32 does not merely confer power on this Court to
issue a direction, order or writ for enforcement of the
fundamental rights but it also ‘lays a. constitutional
obligation on this Court to protect the fundamental
rights of the people and for that purpose this Court has

- all incidental and ancillary powers including the power:
to forge new remedies -and fashion new strategies
designed to enforce the fundamental rights. It is in

- realisation of this constitutional obligation that this
Court has in the past innovated new. methods and
strategies for the purpose of securing enforcement of
the  fundamental rights, particularly in the case of the
poor and the disadvantaged who are denied their basic
human rights and to Whom freedom and liberty have no
meaning.'
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7
- 225. The Suprem'e' Court has categorically held in (1996 )9
5CC 300 J.P. Ravidas & Ors. vs. NHWUV&]{ Harifan
Utthapan Multi Unit Industrial Coop. S@Ci@ty Ltd. & Ors.
that any contract or action which is opposed to constitutional
animation is void. ~ The court as Custodlan and protector of
fundamental and basic human rights has a sacred duty to deter
breaches thereof.
226. It is also well settled that it is not omly tlie right of the
litigants, but also the duty of the court to not only enforce
~ fundamental rights but also award C‘omvpensvation against the
state for violation of those rights. In other words, ‘the power of
the court.is not only injunctive in ambit, that is preventing the
infringément_of a fundamental right but it is also remedial in
scope and provides the relief against the breach of the
fundamental i‘ight already committed.' (AIR 1,@39 Mad. 205 R.
Gandhi vs. UOI & Anr. (Sdpra)
227. On tlie aspect of appropriate compensation for established
breaches of fundamental rights, reference can alsolusefully be
made to the observations of the Division B'e'nch of this court in
the judgment reported at 2001 (1) JCC D@l]ﬁ 57 Govermment
of NCT of Delhi vs. Shri Nasiruddin (Father of deceased
Mohd. Yasiﬁ} to the following effect :- |
“21. Tt is true that perfect compensation is

hardly possible and money cannot renew a physique

frame that has been battered and shattered, as stated

by Lord Morris in West v. Shephard (1964) AC 326.

Justice requires that it should be equal in value,

although not alike in kind Object of providing

compensation is to place claimant as far as possible in

the same position financially, as he was before

accident. ....... ‘Compensation awarded should not

be inadeguate and should neither  be
unreasonable, excessive, nor deficient, There can
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be no exact uniform rule for measurimq the
damage.” ' :

228. 1In the present cases, the petitioners have complained of
.grievous violence to their lives and properties and the. admitted
helplessness of the respondents to proteot the same. We are
concerned with forced ouster though not by the State, but
which is a direct result of the 1nab_1hty of the state to protect the
life and property of a class of -its citizens. resulting in their
- forced displaoements. - The petitioners are now threatened with
ooinpulsive eviction from_théir o‘coupied quarters without any
‘alternative despite the threats to their lives in their home state.
The UN Cominission on 'Hurnan Rights has unequivocally stated
- that forced evictions are a gross violation of human rights. The
International Community has long recognised forced eviction as
a serious matter and it has been reported repeatedly that
clearance operations should take place only when conservation
arrangements and rehab_ilitation are not feasible,' relocation
ineasures stand made.
229. In (41990) -1 SCC 328 S.M.D. Kiramn P.as]zz‘az vS.
Government of A.P., the Supreme Court had observed that a
writ petition would be maintainable under Article 226 of tlie
C01istituti011_ of India also when a .righ.t under Article 21 is
threatened as:. contradistinguished from the r‘ight.» when it is
infringed. In para 21 at page 342 of the report, the oourt held
-as follows - | | |
- “21. In the language of Kelsen the right of an

‘individual is either a mere reflex right-the reflex of

legal obhgation existing towards this individual; or a

private right in the technical sense -the legal power

bestowed upon an 1nd1v1dual to bring about by legal
_action the enforcement of the fulfillment of "an

W.P.(C) No.15239/2004 ' Page 142 of 157




. . <9
obligation existing toward him, that is, the legal power. \
From the above analysis it is clear that in the instant
case the appellant's fundamental right to liberty is the
reflex of a-legal obligation of the rest of the society,

including the State, and it is the appellant's legal power
bestowed upon him to bring about by a legal action the
enforcement of the fulfillment of that obligation
existing towards him. Denial of the legal action would,

therefore, amount to denial of his right of enforcement
of his right to liberty. A petition for a writ of habeas
corpus would not be a substitute for this enforcement.”

».(Emphasis supplied)
'These 'principles have been reiterated by the Apéx Court
in (200’3)‘6 SCC 1 Kapila Hiﬂgordﬂi vs. State of Bihar.
230. These judicial concepts have evolved from conservative
and traditional : judiéial systems and concepts. Legal

interpretation as well as judicial pronouncements lean towards

providing for the social needs of society and societal

developments.
In this background, the objection of the respondents that
the petitioners are disentitled to relief is devoid of legal merit.

231. In view of the harm inflicted by a third party against

which the state could offer no protection in the present cases, a .

positive obligation is also imposed upon the state to compensate

the petitioners in 1"eparatioﬁ of the effects of the harl‘n_ caused
by the third party. It remains a fact that the State's inability to
secure the life and prdperty of the petitioners compelled them

to flee their homes. The same inability prevents the petitiohers’

' return to their homes.

232. So far as compensation is concerned, it is again well
settled that the same would th‘be monetary alone. 'Principle 18 |
of the Guiding Principles fdr IDPs as set out by the UN

mandates that competent authorities shall provide internally .
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displaced persons with and ensure safe access to essential food

and potable water, basic shelter and housing, appropriate

clothing, essential medical s,ervices an'd' sanitation. etc.
Resettlement and. reintegratioh' are ;’m essential part of the
rehabilitati_on of IDPs. They have the fight to participate fully
and equ,ally_ in public affairs at all levels and are entitléd to
e;qﬁal access to pﬁblic ser{/iceé in the part of the country where

they are resettléd. Principle 29 mandates when recovery of the

property and possessions which the IDPs left behind or were
disposséssed of upon fheir displacement is not possible, they are

entitled to be provided appropriate compensation or another

form of 'just reparation’.

'233. Referencé can usefully be made to the ob;servations of the
Constitutional Coﬁft of South Afﬁca in (2001) 3 LRC 209
Govermiment of Répub]ic of South Africa & Ors. ufs;'.,

Goothoom & Ors. wherein the .court observed és follows :-

“93... this case shows the desperation of
hundreds of thousands of people living in
deplorable conditions throughout the country. The
Constitution obliges the state to act positively to

. ameliorate these "conditions. The obligation is to
provide access to housing, health care, sufficient
food and water, and social security to those unable
to support themselves and their dependants. The
state must also foster conditions to enable citizens
to gain access to land on an equitable basis."

234. There can be noidispute at all that whether it be a jhuggi
or -mud built _tha‘tclled_ house 'or a mansion considered in
| 5]1&;{121&75:5@1/" (supra), without security of limb and life as well as
the‘prdperty‘, no 'enjoyment thereof is possiblé. In order to be
meaningful, the .sllllelter which is envisaged has to be in an

_ environment which is safe and secure, not only from the
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elements, but from the largér threats and dangers which have
been created by mankind. Even if the respondents were in.a
| positioh to provide sheltevrl in the home state of the 'petitioners
as envisagéd in the affidavit filed in ]ﬁi Koul (supra), in order
“for such righf to..be inegahingfully enjoyed, it has to be ensured
that there is pe'at:e within the community and the state; that its
law enforcement "agencies ‘are 'able to ensure that the'.
con_stitutional guarantees. and protections of the‘ citizens are
fully secured. | |

235. Thé,respondénts-are not in a position to facilitate the
return to their homes for the petitioners. Even if the petitioners
were to so return, the respondenf,s are not in a pvo‘sition to state
they éduld profect and guarantee their saf;;ty and security. The |
1"espbndents do not even remotely suggest that they could get
restitufion'ntd _fhe petitioners of their prbperties which had been
- left b;ahin’d‘ in the Kashmir valley.

236. The Supfeme Court has also prescribed different reliefs in
cases 11.1V01V1'11g breaches of constitutional rights. In Municipal
Council Ratlam Vé, Vardiclzan & Ors. (Supra), thé 4 Supreme
" Court was of the_) view that punitive action in the given facts was
the :remédﬁr which was effective to erisure thevessence of the-
right involved. |

2'37, In National Human Rjigrlzfs Commission vs. State @f
Arunachal Pradesi Anr. (supra), the court had directed the
state to ensure that the life and personal liberty of each and

every Chakma residing within the Government of Arunachal

Pradesh, the state was protected and any attempt to forcibly
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' 'evict or.‘ drive the’rn eut was repelled‘i'n view of the violations -
~and threat to their lives. - | |
As noticed above, in para 13 of,Nﬂabati‘ Behara @ Lalita
: Behura st. State of Orissal(supra), the court had moulded |
relief by gl"alltirlg monetary Cornpensatio_n' in view of the_failure :
to protect ‘fundafmental Tights of the persons. In fact the .court’
held that the refusal ‘to pass orders for Compensation would be
doing lip service and that the .eourt.was under an obligation to
g_raht relief (para -3'7)

In 1997 (JZ) sSCC 416 D.K. B’azsu VS. Smte @f West
Bengal, the Supreme Court emphasmed a justice 011e11ted
-approach which was: responswe to the needs of the someLy The
- court had also ,granted morletary'compensation for v'ioletlons, in
this case. | | |

D’ehie‘l of Wages W—a‘s the Consideratton ahd_rehef 1110h1ded
ap]_:;rokpriately in Képﬂe | Hingorani Vs., Staté @f . Bihar
(SUJEVF@),.< ' |
238 Compensatlon to these petltloners Wthh could be
‘ COhSldered appropriate’ and perfect thus Would have to include _
' Comprehenslve resettlement . such as ecoh_ormc rehabilitation
and afferdabl_e- hogsing schem‘e's _Which have heen clearly -
ehvisaged by the respondents. 'Se'verallother measures towards
meaningful rehabilitation- essential -in terrhs of the Guiding
. Principles | have not even : entered the resperldents’
C’o-r_lsidera'.tion. The same has hor/\(eve,r not been -I')os‘sible s:o.far. .
This eourt Cann.ot shut its eyes or judieial Cons,c.iencle‘or remain -

oblivious to the stark realities. |
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23’.9._ fl”he issnes raisedln the present case heve arisen before! -
in "the context of persons facing displac'ernent on. eccount of
. development and 1nfrastructure projects espeo1ally 1naJor river
| valley projects. In (2000} 10 SCC 664 : AU[R 2000 SC 3751
-_ ]Vammazda Bac]mo Aﬂd@]&lﬂ vs. Union of Iﬂd}l& the Snprelne_
Court was oonc_erned with the displacement of trlbals as a result
of. construction of the Sardar Sarox}ar ,Dlarn. In para 62 at pege
‘702 of the SCC report the court. held that if the displaced
persons ‘'wele in a better position. to lead a decent life enjoying
: ,better a1nen1t1es and facilities and earn their livelihood in the
rehabilitated 1ocation,. -their fundemental rights' guaranteed
under Article 21 of the Constitution would pel" se not be Violated
., by the construction of the dam and the resultant displacement.
This position was reiterated in (2005) 4 SCC 32 Narmada
| _Bacha@ Amd&l&ﬂ vs. UOI & Ors. |
240. In para 60 (py 394) of (2004) 9 SCC 3’62 N.D. jayal &
- AIM Vs. UOI & @rs, Rajemdra ‘Babu, ] held that )
lehab111tat1on of oustees of adam is a loglcal corollary of Artlcle
21 ‘of the Const1tut1_on end that the oustees should be in the.
better position to lead a deoent life and 'earn livelihood in the_
new locations.

No reason at all as to' why forolbly displaoed persons as’
- the .petitioners should not be similarly ‘treated giVeh the .’
violations of their constitutional rights.‘_»
241. . Before this. court, the petitioners are aggr‘ieved.bythe
' deiarivation of ‘their homes and property and’the threat bsf the
respondents to evict them from the only shelter possessed by |

them Looked at frorn any angle the respondents cannot avoid
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~ their constitutional obligation of protecting the life ‘and liberty

of the petitioners and ensuring shelter to these victims of

criminal 'acts who stand displaced' frorn.their home for no fault

: 40f theirs, prnnarlly on account of fa11u1e of the respondents to

pl otect the1r Constltutlonal r1ghts In case rehab111tat10n is not'

possible Lhen the respondents have no optlon but- to ensure

meaningful and reasonable resettlement. in the above terms. To

‘mitigate effects of the displacement from home,. hearth and

property, th.e respondents are thus legally obliged to provide at .

least . rea_sonable shelter as part .of V.the proportional
compensation '.to the petitioners for violation of their basic and
fundamental rights.

Such 'just reparation’ won1d~c011sti1;L1te part of “reasonable

‘compensation” and would be ‘a step towards ~'suitab1e

rehabilitation of the petitioners. Relief in these petitions has to

be SO 1nou1ded

par: ameters of the state respons1b111ty

243. Mr Jatan Slngh and Mr. R.V. Sinha, learned counsel for

~ the UIllOIl of India have urged at length that the petltloners

were fully aware abcut the fact that eventually they were to

retire from the Government service. The submission is that they

arrangements with this unavoidable eventin mind. -

244.  The further contention is that, the gcvern'rnent ensures

"242. It is - now necessary to examine the ‘contours and'

- were requirec} to have made their life plans and :alterna'te

adequa'te financial security to retiring employees, who have the

benefrt of pension as well as other retiral benefits which.rur
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etc. and riothing further can be expected of the respondents.

"245. Pension, gratulty and ‘other ret1ra1 benefits- are not

-

~unique to the petitioners, but are available to every per Son who
| retires from the service of the country. What distinguishes
these petitioners is the fact that they have been placed in a

unique position and are'uu_able to return to their homes as a

consequence of the ‘inability of the State to ~discharge its

constitutional ohligations._ _
246. The question still remains as to whether the pension and

. the monetary retiral benefits could be ”ad.equate cormhpensation”

for the infriugement of the petitioners indefeasible rights to life

-,aud due discharge of the-constitutional obligation of the State. -

The answer Clearly has to be in the negative.
247. We are here Concerned with the er1t1t1emeut of shelter to

IDPs. So far as the nature of the development which would

—meet the guarantee of sheltef and ensure a hfe of dlgmty to. the N

: jperson'coueerned, in para 9 of the pronouncement reported at

(1990) 1 SCC 520 ) .S’Imrzti.étar Builders Vs, Narayan
- Khimalal Totame & Ors., the Suprenre_ Court had observed as
follows:-

_ “9. Basic needs of man have traditionally been
accepted to- be three-food, clothing and shelter. The
right to life is guaranteed in any civilized society. That
would take within its sweep the right to food, the right
to clothing, the right to decent environment and a
reasonable accommodation to ‘live in. The différence
between the need of an animal and a human being for
‘shelter has to be kept in view. For the animal-it'is the
bare protection of the body; for a human being it has to
be a suitable accommodation which would allow him to
grow in every aspect - physical; mental and intellectual.
The Constitution aims at ensuring fuller development of
every child. That would be possible only if the child is in
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a proper home. It is not necessary that every citizen
must be ensured.of living in a well- built coinfortable
house but a reasonable home particularly for people in
India can even be mud-built thatched house or a mud--
built fire-proof accommodation.” = -
‘ (Emphasis supplied)

-Undoubte'dly', SO far. as thé‘ re‘asolr‘lablen-ess and adeciuacy
of the mea_sur'es Which' the respondents E_lre.‘ required tb take,
must meet- the pi‘indiples laid. down .in the . aforenotibed
prénounoements of the courts, thé. iﬁternational conventions,
the standards iﬁ thé gui(iing princiﬁles for IDPs and ensure the
rights of the petitioners. |
248. The above Internationai inétruments and Guideliné,s for
IDP.S providé'nolt- only for the right to adéquate 'Shélt'er anld
: ﬁqusing sérvi’ces; but :also'réfer to access to land on 'e(iuitable

basis to:all. They 'recog.n'ise'and cast a positive obl_igation on the

state i.e. the respondents, to take other reasonable measures

possible to ensure complete realisation of the right to adequate

housing of the petitioners. Ift is evident that the. respondents

~ cannot avoid their. responsibility and duty to ensure that the -

'aforelloticéd basics to the petitidnefs. . These are the principles

I3

which had to guide the consi_deration of the issues which were
before the respondents and have been raised in this bunch of

. writ petitions.

© 249. The claim f_o‘r shelter in these writ petitions is thus

pressed -as p_art of the compensation for the violation of the

 petitioners rights.” - The petitioners seek. directions to the

‘respondents to permit them to occupy the premises in their -

' occupation till such timéthe respondents are able to discharge

' thgir constitutional duty of protecting ;_che lives and propeftY of
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its (31tlzens and p1ov1d1ng them permanent residences.

the dlsp_laced persons to- .Contlnue to 'occupy the occupled
quarter. Order to this effect stand -passed by the Central

Admlnlstratlve T11buna1 as well The respondents have

pernntted some of IDPs to Contlnue with thelr occupatlon of the -

allotted quarters after retlrernent. : There is clearly mo
| justification at all for not permitti_ng the petitioners to do so in

the given facts and circumstances.

Rights of d@ﬂ@ﬂd&!ﬂ ts of deceased aﬂattee.s

250 There .is yet . another aspect of the matter The pet1t10ners
before this court include Smt. Phoola Raina, -a W1dow of the

allottee. The respondents'do not .dispute that she was a

_ dependant of the allottee and that she is also an IDP It is also’

not the respondent’s case that she is & person of means who is

hv1ng in Delhi in circumstances which are chfferent from those

of the others from her home State. There is no ‘material to show

that this petitioner has any alternative shelter under the
| schemes and policy of the respondents or has. been adequately
compen_sate_d.l | .

251. So far as the-claimed rights or the violations urged by
Smt. Phoola 'Raina_are COncerned, other'than a bal_d plea that
she was not the allottee, the respondents are unable to point out
~any d1st1not10n from the other petltloners The. respondents do
not state that she can safely return to any residence 1n the

Kashmir-valley. It is also not averred that this petitioner owns

any property into which she'could shift. Ttis not even suggested

W.P.(C) No.15239/2004 |  Page 151 of 157

7
In

smnlar cases, the Supreme Court and thls court has permltted ,'

w5



‘that there is any difference in the constitutional rights or

schelne between her and the other petitioners.. Not a single

circumstance which Could disentitle this petitioner to grant of -

relief agalnst ‘the threatened eviction and v101at10n of her
COIlStltUthllal rlghts has been placed or made out in the case.
Till such time that the re'spondents are 'able to meaningfully and

_reasonably rehab1htate this petltloner her. forcible ev10t10n

under the sh1e1d of statutory process is also Wlthout any doubt

' constltutlonally 1rnperrn1s31b1e '

252. As noted above the respondents have adrnlttedly mades

discretlonary allotrnen—ts in favour of persons. who are not
- Government servants. It. is not explained as to why such
discretion could not be exércised in favour of this petitioner.

Certainly perr'nitting such a dependant of the deceased allottee

" to continue to occupy the accommodation under oocupation till

alternat_e “'shelter was .rnade a\railable W'AOU].dA' not violate any rule
as Well.. . Th'e same would clearly bé" in »consonance with the
. constitutional mandate and the princ_iples x‘/vhich' elnerp]e from
the several judgments noticed above. It is clearly evide_nt that
such a'. dependant vyould be permitted to continue to occupy the
“allotted aceommodatron till ‘such time that' the respondents
'nleaningfnlly resettle and ‘rehabilitate the 'IDPs or they acquire
their own alternatives or if the respondents are able to show

- that- they have the means to make alternate 1neaningfu1»and

reasonable arrangements.

Conclusions
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253. In view of the above discussion, absent any alternative; \%Dé\
 the admitted failure of the respondents to . prote_ct the
| constitutional rights of the petltioner and the threats which

'sub51st m case they were compelled to return to- their State

given ‘the arbitrary and Wrongful fa1lure to exer01se the

.d1301et1on under the SR- 317 B-25. of - the Allotment of -

Government Residences (General Pool 1n Delh1) ‘Rules, 1963 in .

favour of the petitioners - the drashc v101ation of the
fundamental and ba51c human rights of the petltloner Whlch

results upon such 1mplementat10n of the statutory prov151ons

> keepmg view the schemes of rehabihtation and 1esettlement of

Kashmi'ri migrants of the respon'dents and- also the several

Judiual piecedents and admmistratlve orders in respect -of

51m1]arly placed persons, the action of the respondents in

trea11ng the petltioners as ‘~unauthoris'ed oCcupants and

- proceedmg agamst them under the Public Premises (Ev1ct10n of -

Unauthorised Occupants) Act, 1971 was completely misdirected
and unwarranted |

254. It is evident that the . learned appellate courts in the

§

appeals ‘also. adopted a hyper technical approach ignoring the

serious’ violation of constitutional .rights. which has resulted to

the petitioners and the drastic consequences of rendering them -
"homeles's Which results on implementation of the eviction order.

| The constitutional rights of the htigants are not only well

estabhshed but are Without any hmitatlons The orders do not

indicate that the several 1mportant questions raised by the
: petitioners were deemed to, deserve an adj'udication including |

-the man_ner in 'Which superior courts had dealtwith similarly
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situated displaced persons. The learned courts \paid no
attention to, the. declared' -policy of resett'_lement and
rehabilitation of Government or the  constitutional rights and

gual"antees\wllich all courts are bound to enforce..

.255. The action of the respondents in denying favourable

consideration of there_quest to continue to occupy the quarters

suffers from the vice of discrimination and arbitrariness. The

dec1>1on to treat the petltloners as unauthorlzed occupants ‘and

proceed agalnst thern under the Public. Premises (EVlCthIl of

Unauthorlzed Occupants) Act 1971 as well as the 1mpugned’
: .orders are 1n_ -violation of the constltutlonal guarantees and |
_basic “human 'rights ‘of: the -petitioners, ‘and do not shovr/
‘application. of mind to reletfant material.‘or consideration

thereof. The impugned decision to- cancel the allotments, the

action under the Public Prémises Act;; and the impugned orders

of -the Estate Officer and the - appellate ~orders are '

cOnstitutionally and legally not sustainable..
256. The Spe01a1 leave pet1t10n in ] L Kouf (Supra) was flled
in 1997 and the rehab111tat10n scheme was placed before the

court for the first time in 2006 Wthh proceedings cuhmnated n

-the judgment dated 37 December, A2v008 after twelve years. -
Adjudication was still 'necess.itated'in P.K. Handoo vs. Estate -

Officer (supra) decided ‘on 2 August, 2006; M.K. Koul '

(supra}- decided onl1th April 200‘8. I find ,that the Central

-' Admnustratlve T11bunal had passed a detailed Judgment on 30%

Decelnber 2002 in OA No 2378/2002 ‘entitled Te] I@Slzzaﬂz Vs.

Uo1. In all_ these cases by final adjudications, the petitioners

have been permitted to continue with occupation of the quarter

3
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concerned. Despite the prOceédings and judgments in the \ﬁ) \

abovenoticed matters - the respondents have “still procee‘de'd

against the petitioner in the manner noticed above.

257. Instead of fa01htat1ng the resettlement and rehabihtation
-of the petitioners Who are internally displaced persons as per

.the declared pohcy, they have arbitrarily been exposed to. the

additional trauma of the threat of forc1b1e ev10tions and the

uncertainty and 1nsecur1ty of seeklng the adjudication by

pursuing 1itigation. In these cirecumstances, the petitioners are

entitled to exemplary costs. from the respondents inasmuch as

the threat of for01ble ev1ction by the process resorted to by the
respondents impacts the fundamental rights of the petltioners

258 In this background, while allowmg the -ert‘ petltions and
liaving"regard.to the numb-er of the petitions which have been
imnecessarily generated and the lack oi materiai with regard to

the persons responsihle for the unfortunate'decision making,

only the litigation Costs of the present cases are bemg awar ded -

259. It is essential to make it clear that it is only in the

peculiar fact situation of the present cases -and ..the extreme ‘

hardship of the petitioners i11vo1ving violation of the

fundamental rights and human rights of the citizens of India

that such con_ti'nued occupation of the puinc pr_emises by the

petitioners has -to be permitted. No inference can be laid that
any person -not-having a property .of its own or not having
suffered.the violations aforenoticed can kor has been permitted
to contimiec o mdefmitely occupy the pubhc premises
Therefore, the pr1nc1p1es laid down in thi Judgment Would bind

only a fact situation -as in the _p‘_resent' case o snnilai
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crrcumstances when the State has been_ unable to protect the
fundamental and Dbasic human .r1ght_s of 1ts citizens oompellmg
theni tlo _be displaced from .tlle place ‘Iof their residence and is
not in a pﬂo'e—ition t,o ensure their safety or Secu1"lty in ca‘se. tliey
returrl to the place of their residence. | |

Result |

In view of the'aboVe discussion, it 1s directed as follows

-

(1) The impugned orders Calicelling’the 'allotment of the'

petitiohers; the .orders of eyiction passed in the proceedings

~ held against the petitiorlers under the Public Premi)ses (Eviction

~ of Unauthorised Occupants) Act and'the appellate orders whioh |

are detailed in para 13 are hereby set aside and quashed

(ii) A direction is. 1ssued to the respondents to make all

}

endeavours to adequ.ately, effectlvely ‘and _1 easonably
1ehab111tate and 1esettle the petltloners maklng prov151o115 for

appropriate accommodatlons for them.

- l(iii) Till -such'-tiine the 'respondents are able to provide

alternative accommodatlon to the petltloner and hls/or her

Bviee

family anywhere in Delhi, the petltloners shall be allowed to |

_ retain and occupy the allotted accommodatlon (also deta1led in

column no. 2 of ‘para-13'above) subject to payment of normal

license fees.

(iv) Each of the petitioners shall be entitled to costs of _

Rs 25,000/- which shall be ‘paid within a perlod of SlX weeks ‘-

from the date of passmg the order
These writ petitions are allowed in the above terms.

CM __ Nos. _11011/2004, 11013/2004, .llll(PZﬁ/Z@@/-ll,
11029/2004, 736/2006,  11016/2004, 11044/2004,
11050/2004,  11444/2004, 155‘7/2@96, 2379/2006,
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10547/2007, 13421/2007, 15540/2008, 164937/2008;
16449/2008, 16501/2008, 5796/2009, 7654/2009, \
10986/2009, 11351/2009, 11242/2009, 11244/2009 &
1 11246/2009 . . ' . - '

‘In view ‘of the orders passed in ‘the respective writ
. petitions; these applications do not requife further adjudication

and are disposed of acicolr'dingly. :

N GITA MIFPAL)
JUDGE |

K
iN@mmmbergﬁ 2010.

aa/kr
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