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IN THE H GH COURT OF JUDI CATURE AT BOVBAY
Cl VIL APPELATE JURI SDI CTI ON
Cl VIL APPLI CATI ON NO 5744 OF 2008
I'N

FI RST APPEAL ST. NO 27111 OF 2008
Oiental Insurance Co.Ltd. ... Appl i cant
VS.
Meer abai Mudgul & Ors. ... Respondent s

M . S. A. KUnbhakoni for respondent nos.1 to 4

CORAM : A S. OKA, J.
DATE : AUGUST 31, 2010

P. C

1 The applicant who is the insurer of the vehicle has
filed his application for condonation of delay in
chal lenging the award made in favour of the 1% to 4"
respondents in a claimpetition under section 166 of the
Mot or Vehicles Act, 1988. The only challenge in the appeal
is on the ground that the 6'" respondent who was the
driver of the vehicle was not possessing a valid |icence.
Not wi t hst andi ng the said defence, an award has been nade
agai nst the applicant. Ofice noting made on 8" Cctober
2009 shows that the 5" respondent is dead. On 26'" March
2010 this Court granted four weeks tinme to the applicant

to take steps for bringing the |egal representatives of

t he deceased respondent no.5 on record. On 23" April
2010 time was again granted to the applicant till 18"
June 2010. Till today, no application has been nmade for

setting aside the abatenent.

2 Looking to the challenge in the appeal, the 5
respondent being the insured is necessary and proper
party to the appeal. As a result of the abatenent of

this application as against the respondent no.5, the
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I mpugned award has becone final as far as respondent no.5
Is concerned and even if the appeal is allowed, there
will be inconsistent award which is not permssible in
| aw. Therefore, even if delay is condoned by allow ng

this application, the appeal will not survive.

3 In view of abatenent of the application as against
the respondent no.5, this application does not survive
and the sanme is disposed of. Accordingly the application
for stay bearing no.5745 of 2008 does not survive and the

sanme is disposed of.

4 Cvil Application no.2353 of 2009 does not survive

and the sane is di sposed of.

JUDGE



