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IN THE H GH COURT OF JUDI CATURE AT BOVBAY

Cl VIL APPELLATE JURI SDI CTI ON

SECOND APPEAL NO. 476 OF 2009
Shri Ratikant S. Patil
& Anr., .. Appellants

V/s.
Shri Vivek M Donage .. Respondent.
W TH

SECOND APPEAL NO. 477 OF 2009

Shri Ratikant S. Patil & Anr., .. Appel |l ants.
V/s.
Shri Mahadeo S. Donage & Anr., .. Respondents.

Shri A A Kunbhakoni i/b. Shri T.D. Deshnmukh, for Appellants.
Shri R S. Apte, Sr. Advocate i/b. Shri A A Garge for Respondent.

CORAM R S.MOHITE, J.

DATED: 26th FEBRUARY, 2010.
P.C.:
1. Since both these Appeals arise out of common facts,
the sane are being disposed off by this comon order.
2. Second Appeal No.476 of 2009 arises out of Cvil
Suit No.163 of 1994, in which the Applicant was the original

Plaintiff. The present Respondent had also filed separate
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suit being Regular G vil Suit No.164 of 1994. Both the suits
were for the relief of injunction. The suit land were two
plots bearing nos. 7 and 8. Plot No.7 belonged to Mhadeo
Donage and plot no.8 belonged to Mahadeo Donage and his
nother. By a sale deed dated 15t" Novenber, 1979, both these
plots were sold by Mahadeo and his nother in favour of one
Shri Sangappa. Sangappa executed power of attorney dated 16t"
Novenber, 1979 in favour of Mahadeo and by a sal e deed dated
26th  May, 1994, Mahadeo sold these properties to his son
Vivek who was Defendant No.2 in R C S. No.163 of 1994. The
docunent in favour of Defendant No.2 cane to be registered
on 29th  July, 1995. Wiile docunent was pending for
registration, by a separate sale deed executed on 7th June,
1994 and registered on the sane date, Sangappa to be sold
the suit property to the Plaintiff in RC S. No.163 of 1994.

3. The Trial Court dismssed the suit filed by the
Applicant/Plaintiff and granted the injunction as prayed for
by the Respondent in R C S. No.163 of 1994. The two suits
wer e di sposed off by a common judgnent and order and the two
appeals filed before the First Appellate Court were also
di sposed off by a comon judgnent and order. The First
Appel late Court confirmed the findings of the trial court

and di sm ssed the appeals.
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4. From the aforesaid circunstances, it is clear that
both the courts have cone to a conclusion that it was
Def endant No.2 in R C S.No.163 of 1994, who was in ultimte
possession and not the Plaintiff in the said suit. That
guestion essentially is a question of fact.

5. The counsel appearing for Appellant further pointed
out on admission in the <cross exam nation of Mhadeo,
Defendant No.1 in R C S. No.163 of 1994, to the effect that
he had handed over possession to Sangappa when the sal e deed
dated 16t" November, 1979 was executed. That he had further
admtted that Sangappa never granted possession to the
Def endant No.1 Vivek. It was contended that since these
adm ssions were not given sufficient wei ght age, t he
substanti al question of |aw arose.

6. The record, however, shows that after the power of
attorney dated 16t" Novenber, 1979 was executed, Mahadeo
devel oped the property in pursuance of the power granted to
hi m There is no cross examnation on this aspect.
Def endant No.1 Mahadeo further states in Exam nation-in-
Chief, that at the tinme of execution of the sale deeds , he
handed over possession to Defendant No.2. There is no cross
exam nation on this aspect also. Apart from this, the

Appellant did not examned his own vendor Shankarappa.
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Shankarappa was thus not made available for Cross
exam nation by the Defendant in his suit. It was contended
that the sale deed dated 26t" WMay, 1994, did not record the
grant of possession to Shankarappa. On perusal, | find that

there it clearly nmentions that possession has been taken by

Vi vek.
6. In view of this, no question of interpretation of
any docunment is involved. In nmy view, there is no

substantial question of law involved in tis appeals.
7. Hence, both the Second Appeals are rejected and
di sposed of f.
Cl VI L APPLI CATI ON NO 1359 OF 2009
WTH

ClVIL APPLI CATI ON NO. 1554 OF 2009

1. Since both Second Appeals are disposed off, Gvil

Applications al so disposed off as they do not survive.

(R S.MHITE, J.)
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