IN THE HIGH COURT OF JUDICATURE AT BOMBAY
CIVIL APPELLATE JURISDICTION

WRIT PETITION NO.4254 OF 2010

Mohammad Kadar Nalband and ors. ..Petitioner
Vs.

Sarpanch/Gramsevak Grampanchayat

Nakinda and ors. ..Respondents

Mr.A.S.Gaikwad, for petitioner.

Mr.N.M.Gosavi h/f.Mr.P.B.Shah, for respondent no.1.
Mr.Shridhar Joshi, for respondent no.3.

CORAM: R.G.KETKAR, ).
(VACATION COURT)

DATE : 31 MAY, 2010.
P.C.:

This petition challenges the judgment and order dated 21* May, 2010
passed by the learned Ad hoc District Judge-3, Satara, in Misc. Civil Appeal No.
86 of 2010 arising from the judgment and order dated 14" May, 2010 below
exhibit 5 in Regular Civil Suit N0.496 of 2010 passed by the learned Civil Judge,
Junior Division, Mahabaleshwar. By the impugned judgments, the Courts below
rejected the application taken out by the petitioners/plaintiffs, praying for
injunction restraining the respondent no.1 from claiming any right over the water
in the suit well situate in Gat No.59 and further restraining the respondent No.2
from supplying electricity without obtaining consent of the petitioners. The

petitioners also claimed injunction restraining respondent No.3 from
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implementing "Jal Swarajya Project’ on the suit well. The said application was
rejected.

2] | have heard Mr.Gaikwad, learned counsel for the petitioners. He
reiterates the submissions made in the courts below. He submits that the
petitioners had given consent for construction of water tank and not for
construction of well. He further submits that unless the permission to construct
the well is obtained from the appropriate Authority, the well cannot be
constructed. On the other hand, respondents support the impugned order.

3] With the assistance of the parties, | have gone through the material on
record. In paragraph 12 of the Appellate Court’s judgment, it is recorded that the
evidence on record prima facie shows that respondent No.3 had completed the
construction of well in the year 2007. The petitioners addressed a letter dated
21" August, 2007 to the Kshetra Mahabaleshwar Deosthan Trust,
Mahabaleshwar, Dist.Satara, which records that the construction of the well in
question was started by the respondents in Gat No.59. It is the case of the
respondent No.3 herein that they completed the construction of the well by
spending amount of Rs.Three lacs and the pipeline is also laid by spending more
than Rs.Nine Lacs for supply of water to village Nakinda from the said well. The
Appellate Court, therefore, recorded that the petitioners herein failed to prove
that they have a prima facie case, particularly, when the petitioners herein
instituted the Suit in the year 2010. The Appellate Court also came to the
conclusion that the balance of convenience does not lie in favour of the
petitioners and no hardship will be caused to the petitioners in case the
injunction is refused. On this ground, the Appellate Court confirmed the trial
Court’s order.

4] Prima facie, | do not find any substance in the submissions made on
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behalf of the petitioners, particularly, when it has been held by the Courts below
that the said well was constructed in the year 2007 and present suit is instituted
in the year 2010. | do not find that the Courts below committed any error of law
apparent on the fact of record. Equally it cannot be said that the impugned
orders of Courts below are perverse. The Courts below have considered the
material on record and rejected the application. The respondents have spent
public money for construction of well as also for laying the pipe line. The
respondents are implementing “Jal Swaraj Project’ on the well. The interest of
the petitioners are private and the respondents are serving public interest. In the
circumstances, the petition, being devoid of substance, deserves to be rejected.

Writ Petition is rejected.

[R.G. KETKAR, J.]
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