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IN THE H GH COURT OF JUDI CATURE AT BOVBAY
ClVIL APPELATE JURI SDI CTI ON
VWRI T PETI TI ON NO. 2254 OF 1993

1 Faruk Il ahi Tanboli
2 Rafiq Il ahi Tanboli ... Petitioners

VS.

Bal asaheb Shankarrao Kokate

(since deceased by his L.Rs.)

1 Snt. parwati bai Bal asaheb Kokate

(since deceased through L.Rs.)

2 Shankar Bal asaheb Kokat e

3 Satish Bal asaheb Kokate

4 Sou. Al ka Mohanrao More ... Respondent s

M. A MKul karni for the petitioners
M.N tin Jandar for the respondents

CORAM : A S. OKA, J.
DATE : FEBRUARY 26, 2010

JUDGMVENT :

1 By this Wit Petition under Article 227 of the
Constitution of India, the petitioners have chall enged
the Judgnent and Decree dated 21st April 1993 passed by
the learned District Judge, Solapur by which decree
passed by the trial Court for eviction against the
respondent in a suit filed by the petitioners has been

set asi de.

2 The petitioners filed a suit for eviction relating
to the suit premses nore particularly described in the
pl ai nt. Accordingly to the petitioners, they purchased
a larger property formng part of the suit prem ses from
one Vaman Dattatraya Sul akhe by a sale deed dated 11th
August  1980. According to the petitioners, their
predecessor had inforned the respondent about the
purchase of the property by the petitioners and the

respondent was called wupon to pay rent to the
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petitioners. As the respondent was in arrears of rent
from 11th August 1980, by notice dated 1st May 1982
tenancy of the respondent was termnated by the
petitioners. It was alleged that the respondent was a
defaulter. It was alleged that the suit pren ses was |et
out for running a grocery shop and the respondent had
changed the wuser by starting a Pan shop in the suit

prem ses. It was contended by the petitioners that the

respondent had agreed wth the predecessor of the
petitioners to construct wall in between the suit
prem ses and adjacent prem ses. It is alleged that the

respondent failed to conply with the said assurance. Even
on that ground, a decree for possession was sought. The
| ast ground on which decree was sought is of bona fide

requirenent.

3 The respondent defended the suit by filing a witten
statenent. He contended that he had filed an application
for fixation of standard rent being application no.8 of
1979. In the said application, the respondent had
applied for inpleading the petitioners as a party.
According to the case of the respondent, nonth of tenancy
of the respondent starts from Shudhha Pratipada of Hi ndu
cal endar nonth and ends with Vadya Amavatsya of the said
nmont h. It is alleged that on 21st January 1981, the
respondent paid a sum of Rs.180/- to the uncle of the
petitioners towards rent, but the rent receipt has not
been issued by the petitioners. The other grounds were
denied by the respondent. The respondent contended that
the petitioners were owners of two other shops in which

they are carrying on business.

4 The trial Court framed various issues. The trial
Court held that the respondent was willful defaulter and

standard rent in respect of the suit prem ses was Rs. 36/ -
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per nmonth. The trial Court passed a decree on the ground
of default. The trial Court also passed a decree on the
ground of bona fide requirenent. The Appellate Court
reversed the said decree.

5 It nust be stated here that one of the |egal
representatives of the respondent has filed an affidavit
in this petition for placing on record the alleged
subsequent events. It is alleged in the said affidavit
that the father of the petitioners purchased the property
beari ng CTS No. 3568/ B which is at the distance of |ess
than 100 neters from the suit prem ses. It is stated
that the brothers of the petitioners purchased the
adjoining property bearing CTS 2640-A. It is alleged
t hat after the wit petition was admtted, t he
petitioners have purchased the property bearing CTS No.
3569- A whi ch adneasures one 114.2 sqg.nmeter in which the
petitioners are running a flour mll. It is stated that
after adm ssion of the petition, another property bearing
CTS 3568/ A adneasuring 105-7 sq. neter has been
purchased by the petitioners which is situated at the
di stance of 100 neters from the suit prem ses where the
petitioners have started the wholesale business of
vari ous goods including beetle |eaves, cigarettes and
fire work itens etc. There is a rejoinder filed by the
petitioners contending that though the standard rent was
fixed at Rs.36/- per nonth by the trial Court by order
dated 16th QOctober 1984 passed in the standard rent
application, the respondent has not challenged the sane.
In the affidavit it is contended that the properties
bearing CTS Nos.3568/B and 3569/ A referred to in the
affidavit of the legal representatives of the respondent
are residential properties which are occupied by the
petitioners and their brothers. It is contended that the

property bearing CTS no.3569/A is also a residential
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property. As far as license for sale of fire works etc.
I's concerned, it was contended that tenporary |icense was
obtained by the petitioners during the festivals Ilike
Diwali. It was alleged that the | egal representatives of
the respondent have started business of sale of
not or cycl es/ scooter of renowned of two wheeler conpany.
It is stated that the business in conputer is also
started by the legal representatives of the respondent.
It is contended that the rent has not been deposited

regularly even during the pendency of the petition.

6 The |earned counsel for the petitioners submtted
that as far as ground of arrears of rent is concerned,
after receipt of notice of demand, the respondent did not
tender the arrears and no application for fixation of
standard rent was filed. He pointed out that though the
application for fixation of standard rent was deci ded on
16th  Cctober 1984, no anount was deposited by the
respondent till 1st COctober 1987 towards rent. He
submtted that the respondent was a clear defaulter. He
submtted that the evidence adduced by the respondent to
prove paynent of Rs.180/- to the uncle of the petitioners
Is totally unsatisfactory and was rightly rejected by the
trial Court. As far as bona fide requirenent is
concerned, he submtted that even assuming that the
father of the petitioners was the owners of sone
property, the petitioners being the nohanedans , they did
not acquire any right in respect of their father s
property and therefore, consi deration of father s
property by the Courts below is totally irrelevant. He
submtted that the petitioners being the plaintiffs are
the best judges of their own requirenent and in absence
of any evidence on record to show that other prem ses
are available to the petitioners, the Appellate Court

ought not to have interfered with the finding on the
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ground of bona fide requirenent. On the question of
conparative hardship, he pointed out that the respondent
was an affluent person. He pointed out that the
respondent was running a liquor shop which fact was
brought on record of the Appellate Court. He stated that
the original respondent started autonobile shop in the
nanme of his daughter in law. He submtted that even the
finding on the issue of conparative hardship could not
have been disturbed by the Appellate Court.

7 The | earned counsel for the respondent relied upon
the decision of the Apex Court in case of Chimanlal
vs. M shril al [1985 (1) SCC page 14]. He al so pl aced
reliance on the decision of the Apex Court in case R
Appavoo (dead) by Lrs. Vs. Sree Dharna Vinayakan
Dharmaraj a Devasthanam [1991 Supp (2) SCC 337]. He
submitted that no interference is called for in the

finding of fact recorded by the Appellate Court.

8 | have considered the submi ssions. It nust be noted
here that the suit premses was purchased by the
petitioners on 11th August 1980 and the suit was filed in
the year 1982 on the ground of bona fide requirenent

The Appellate Court noted that though there was no
pleading that the petitioners have separated fromtheir
father, the second petitioner stepped into wtness box
and stated that the petitioners have separated fromtheir
f at her. On the basis of the evidence of the 2nd
petitioner recorded on 22 Septenber 1988, the |earned
District Judge cane to the conclusion that the ration
card of the petitioners was separated fromtheir father
in the year 1985-86 i.e during the pendency of the suit.
The Appellate Court also noted that the petitioners and
their father were residing in the sanme house bearing no.
3568. The Appellate Court referred to the evidence of the
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34 witness exam ned by the respondent. He stated that
the shops of the father and the uncle of the petitioners
were in properties bearing CTS no. 2640/ A and 2640/ B. The
said wtness deposed that the petitioners father and
uncle were not | ooking after the business for a period of
3-4 years as both of them were suffering from Paral ysis.
The Appellate Court noted that this aspect has not been
chal lenged in the cross exam nation of the said wtness
by the petitioners and only a suggestion was given to
the witness that the father and uncle were doing the
busi ness through their servants. The correctness of

t he sai d suggesti on was deni ed by the w tness.

9 A case was nade out by the petitioners that they
were carrying on the business by sitting by the side of
the road near Dane Galli and Kirana Road . The
| earned Judge noted that there is no pleading on this
aspect. The |earned Judge found that there was no
docunentary evidence to corroborate the testinony of the
second petitioner about the petitioners carrying on such
busi ness. The | earned Judge also noted that it is not
the case of the petitioners that the relationship with
their father and uncle has been strained. The Appellate
Court also dealt with the contention that the petitioners
have no right in respect of the property of their father
and uncl e. The Appellate Court has referred to pursis
filed in Appeal that the practitioners uncle has died

and he has no son.

10 The inportant aspect noted by the Appellate court
from the evidence of the 2 petitioner is that the
ration cards of the petitioners were separated from the
father during the pendency of the suit. Even going by the
finding recorded by the trial Court, there are two shops
bearing CTS 2640/B and 2640/ A adjacent to the suit
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prem ses which are owned by the petitioners father and
uncl e. The evidence brought on record to show that the
father and uncle have stopped carrying on business. The
trial Court observed that the evidence on record shows
that the petitioners are sitting on account of their
business in the prem ses of their father and uncle. The
trial Court held that it cannot be presuned that in
future they will continue to be on good terns with their
father and uncle. The trial court relied upon the ration
card to show that the petitioners have separated from
their father. As pointed out earlier the ration card was
separated during the pendency of the suit. Thus, the
finding of the trial Court that the prem ses of the
father and uncle are not available to the petitioners is
based on the pure surmse that in future it is not
necessary that the petitioners wIll continue to be on
good ternms with their father and uncle. The trial Court
has recorded a finding that there is evidence on record
to show that the petitioners are sitting in the prem ses
of their father and uncle. Moreover, the evidence of the
2 witness exam ned by the respondent establishes that
due to paralysis, both the father and uncle have stopped
busi ness. The only suggestion given to the w tness was
that the father and uncle were carrying on business
through their servants. Therefore, the Appellate Court
was right in holding that two business prem ses adjacent
to the suit prem ses were available to the petitioners
for carrying on their business. Hence, it is difficult
to find fault with the finding of fact recorded by the
Appel late Court on the ground of bona fide requirenent.
Subsequent events have been pleaded by both the parties.
Suffice it to say that on the basis of the material on
record, the Appellate Court has rightly found that the
bona fide need was not established. If there are

subsequent events after the decision of the Appeal,
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i ncluding the events which are set out by the petitioners
in their rejoinder, it wll be open for the petitioners
to file a fresh suit on the ground of bona fide

requirenent.

11  Now turning to the ground of arrears of rent,
reliance was placed on the notice of denmand dated 1st May
1982. In the notice dated 1st May 1982 the arrears
claimed were for a period from 11th August 1980 to 30th
April 1982. In the reply to the said notice it was
contended by the defendant that a sum of Rs.180/- was
paid by him to one Gafoor who was the uncle of the
petitioners. In the witten statenent it is specifically
stated that the anobunt was paid to the said Gafoor on
21st  January 1981. In the deposition, the defendant
initially came out wwth a case that a sumof Rs.180/- was
paid on 16th April 1980. The copies of the cash book and
| edger book were produced at Exhibits-81 and 82 show ng
the entry of the said anmobunts on 27th January 1981. In
t he deposition, the defendant corrected hinself by saying
that the paynment was nade on 27th January 1981 and the
date given by himearlier as 16th October 1981 was w ong.
It is true that the Appellate Court has not accepted the
evidence in the form of cash book and |edger as there
was no evidence on record to show that the sanme was

regul arly mai ntai ned.

12 The 2 plaintiff in the cross examnation denied
the suggestion that his uncle has received a sum of Rs.
180/- on his behalf. He pleaded ignorance about the fact
whether there is an entry of the receipt of the anount
in the accounts of his uncle. The 2n plaintiff did not
cone out with a case that he made an enquiry with his
uncl e. This observation is nmade by the Appellate Court

in the context of the fact that in the reply to the suit
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notice and in the witten statenent, a contention
regardi ng paynent of anount to the Gafoor was
specifically raised. The 2 plaintiff admtted in the
evidence that Gafoor and his father were joint. It is
not the case of the plaintiffs that their relationship
with the said Gafoor was strained. Therefore, the
Appel | ate court observed that the plaintiffs ought to
have examined their wuncle as a wtness. The Court
observed that he coul d have exam ned on comm ssion. That
is why a case nmade out by the Respondent regar di ng
paynment of a sum of Rs.180/- to the said Gafoor has been
accepted by the Appellate Court. It nust be noted here
that the Appellate Court also dealt with the case that in
the witten statenent, the defendant cane out with a case
that on 21st January 1981, paynent of Rs.180/- was nade
and in the reply to the notice , the said date is
mentioned as 27th January 1981. The Appellate Court
noted that the age of the defendant was 65 years at the
time of recording of evidence and therefore, it is
possi bl e that he may not renenber the exact date. After
accepting the case of the defendant regardi ng paynent of
Rs.180/- in January 1981 towards rent, the Appellate
Court found that in the notice dated 1st May 1982 at
Exhibit-68 issued by the plaintiffs, a denmand was nade
for arrears from 11th August 1980 wi t hout considering and
taking into account the said paynent of Rs.180/-. | t
must be noted here that the suit is based on the said
notice. In the said notice, a demand was i ncorporated
wi t hout taking into consideration paynent of a sum of Rs.
180/- by the defendant which was accepted by the
plaintiffs uncle on their behalf. Thus, the finding of
the Appellate Court is that deliberately a demand was
made of excessive anmount. That is why a finding has been
recorded that the dermand notice was invalid. There is no

reason to disturb the said finding. The case regarding



10

the paynment of Rs.180/- nmde to said Gafoor was not an
afterthought. The plaintiffs have chosen not to exam ne
t he said Gaf oor

13 Once the notice is held to be invalid, there was no
cause of action for filing a suit on the ground of
arrears of rent. If there was no cause of action for
filing a suit on the ground of arrears of rent on the
date on which the suit was instituted, there was no
occasion to consider the case for passing a decree under
section 12(3) (b) of the said Act. The trial Court
passed a decree only on the ground of arrears of rent.
Which is the ground under section 12(3) (a) of the said
Act . In the circunstances, the Appellate Court was
justified in disturbing t he decree passed on the ground

of arrears of rent.

14 Wit petition is rejected. Rule is discharged with
no order as to costs.

JUDGE



