HIGH COURT OF CHHATTISGARH AT BILASPUR

{SB: Hon'bie Mr. T.P.SHARMA, J)

Criminai Appeal No.1683/1883
Sonhan Lai Yadav
Vs. |
State of M.P. (how C.G.)
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HIGH COURT OF CHHATTISGARH AT BILASPUR
Criminal Appeal No.1083/1833

APPELLANT : Sohan Lal Yadav Sio %are&sma-ﬂ

Yadav aged aboul 20 vyears, R/o
Shriram Chowk, Tikrapara, Raipur.

Versus

RESPONDENT - State of M.P. (now C.G)

And

Lriminai Appeal No. 1181/1883

APPELLANT Baila alias Bairam, aged about 20

vears, son sf S. i Roeps;ngh Thakur;
Resident of Shriram Chowk, Taxrapara

Raipur, Dislrict Raipur, M.P. {now
“'T.Gj
‘u‘e rsus
RESPONDENT The State of Madhya Pradesh {now
Chhattisgarh)

(APPEALS UNDER SECTION 374(2) GF THE CODE OF CRIMINAL

PRGCED{JRE! 1873)

{(S8: Hon’ble Mr. 7.5, Sharma, J.}

Present:

~ Mr.B.N.Pandey, counsei for the appeliant in Cr.A. No.1083/1963.
Mr.Ravi Bhagat, counsel for the appeilant in Cr.A.Nc.1181/1863.
Mr.Rakesh Kumar Jha, Dy.Govi Advocate for the State

it

)

JUDGMENT
(Defivered on 30" July, 2010)
minai Appeal No.1083/1883 filed by Sohan Lal Yadav & Criminal
Appesal No.1161/1933 filed by Balia alias Bairam are arising out of the
udg'r-em of conviction & order of sentence daied 25.5.1993 passed by
Additional Sessions Judge, Raipur in Sessions Trial No.298/81,

therefore, they are being disposad of by this common judgment.

el

The aforesaid criminal appeals are directad against the judgment of

conviction & order of sentence dated 25.9.1983 passed by the 3¢
Additional Sessions Judge, Raipur in Sessions Trial No.228/91,
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has assaulted him by dragger and accused Baila has used betel axe.
Their reiatives took him ito hospital. He has lodged the F.LR. Ex.P/1.
His cicthes were seized. He has aiso identified the assailants vide
X P32 Menghu Ram {(PW-1) was present on the spol but he has not
supported the case of the prosecution. The prosecution deciared him
hostile. He has admified in para 3 of his cross-examination that at the

time of incident, ohe person assaulied Shivprasad by knife.

s
i

Defence has cross-examined complainant Shivprasad in detall. There
are some contradictions in the F.LR. and statement mat;ng to use of

bete! axe, conversation between the accused persons and description

f the assailants. in para 4 of his evidence and in para 14 of his cross-

0

axamination, he has specifically deposed that the police cailled him in

.

" police station where 50 many boys were present, out of 10 {o 12 boys
he took out three persons who have committed the offence and
assaulied him. Champalal Dewangan (PW-8}, who has conducie
identification, has deposed in his evidence that the compiainant has
identified the accused persons amongst 10 to 12 persons vide EX.P/3

and he has conducted identification in one house. Kailash Sonkar

{PW-T) has aiso corroborated the evidence of Champalal Dewangan
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15. In the light of evidence of complainant Shivprasad (PW-2) re a'.g o

identification in the police station, evidentiary vaiue of test identification

iosses its importance. Evidence of Shivprasad (PW-2) reveals that he

has identified the assallanis amongst 10 to 12 persons before some

other persons who conducted identification.
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his is not a case whera the police authorities have shown the only

ssaliants in the test identification. Evidence of test identification is not

)

) subsianiive piece of evidence and dock ideniification is the only
substantive piece of evidence. in para 1 of evidence of Shivprasad, he
has specificaily deposed that appeliant Schan has assauited him by

dragger and other appellant Balla was having beiel axe and has used

e




petel axe at the time of incident. Both the appelianis were prasent and

they stopped him whiie he was coming o his house by iiha moped.

5 3

 His evidence relating to identification of the appeliants in the Court is
unambiguous. |
17. Admittedly, the compiainant was having sufficient opportunity to see th

appeiiants who have committed the incident in close di anm—, haraly
distance of 1 fo 2 feet and he was able to id identify the persons who
have caused fatal injuries and even aﬁemp%ed tc commit his murder,
aithough test identification, in the present case, is of no help, 7;*3;,;?, dock
identification of both the accused by the complainant is sufficient for

drawing Inference that appeiiant Sohan has assaulted him by dragger

5

H
1

' sharing of common intention of another co-accused Balla.

18. After appreciating the evidence available on record, learnsd 39

dditiona! Sessions Judgs, Eaépu; has convicted & sentenced he
appeliants as aforementioned. Considering the injury and commission
of offence after stopping the complainant in & way, sentence of rigorous
imprisonment for five years is not excessive. | do not find any llegality

in the judgment impugned.
19. For the foregoing reasons, Criminal Appeal Nos. 108311992 &
1161/1983 being devoid of merit are liable to be dismissed and are

hereby dismissed. The appelianis are on bail, they shall surrender

fn)

immediately before the 3 Additional Sessions Judge, Raipur for

serving remaining part of sentence. P
_‘- Sd/-.. -
P TP Sharma
Judge
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