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HIGH COURT OF CHHATTISGARM AT BILASPUR
Lriminal Aopeal Mo 965 of 1991

Appeliant Gobrel son of Budhram Ekka, aged

about 24 vears, resident of
Nudapara, Police Station Pathalgoon,
District Raigarh,

Versus
Respondent ' " The Stats of Madhya Pradesh

sy

o wnn

through . the  Police  Station
Pathaigaon, District Raigarh. '

{(Criminal anpeal under Section 374 of CrP.L.
LS %2 pe : .

SB: Honble Ar. T P Sharma,J

-

Pregent:-

fhisz Sharmila Shinghal, counsel for the appellont,
fr Sushil Dubey, Govi.Advocate for the State/respondent.
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{Delivered on 307 June, 2010}
Chailenge in this appeal is to the judgment of conviction & order of
sentence dated 3.10.1991 passed by the 1% Additional Sessions Judge,
Raigarh, in Sessions Trigi}ssa,lé@f?@,g whereby 4 whereunder learned
17 Additional Sessicns Judge after holding the appeliant guilty for
the offence punishable under Sections 363, 3664 & 376 of the Indion
Penal Code sentenced him to urgd-zrgga rigorous imprisonment for three
years, rigorous imprisonment for three yeors and rigorous

imprisonment for five years,

~ /

Conviction is chaliengad on the ground that the trial Court has not

considered the nge of the prosecutrix and the fact that she is a

consenting party and thereby committed ilizgality.

. Caze of the prosecution, in brief, is thot the prosecutrix (PW-1) {name

- not mentioned) was aged about 15 years on 6.7.90. On 6.7.90 while

" the prosecufrix wos coming from market af obout 12 af noon the
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appellont caught hold her and committed rape with her, he threataned

- the prosecutrix ond tock her with him to Raigarh ond committed

intercourse regularly with her without her will ond consent end os a
resuit of such intercourse, she conceived and gave birth of child, Her
father Sukhng (PW-2) lodged the FI.R. vide Ex.P/2 relating to kidnap
ond dbduction of his daughter. On 25.7.90, the prosecutrix was
recovered from the house of the appeliont vide Ex.P/10. She was sent
for medical examination, She Mss\ exomined by Dr.Smtlata Sameu!
vide Ex.P/194 and found that she was having pregnancy of about three
months, Her x-ray wog conducted by DrAb.D Joshi (PW-6) vide Ex.P/6

and her oge was opined between 16 £ +0 18 years. Document relating

to age of the prosecutrix was seized vide Ex.P/3 and was given in

Supurdnama vide ExP/4. Document reiating 1o age of the progecutrix

was also seized vide Ex.P/5. The accused/appellant was examined by

Dr.G.K.Verme (PW-7) ond was found capable for committing sexud!

intercourse. Document relating 1o age of the prosecutrix ExP/12 wes
also seized from Christion Missionory vide ExP/1L Admission
mgis?af. of the prosecutrix woe seized vide Ex.P/13 and copy is
ExP/14A. Copy of +ronsfer certificate is ExP/IBA. Spot mep was

prepored vide Ex.P/18,

Statements of the witnesses were recorded under Section 161 of the
Code of Criminal Procedure, 1973 (in short “the Code’) and after
completion of investigation, charge-sheet was filed before the

Judicial Mogistrgte Firat Closs, Dharamicigarh, who in furn committed

" the case to fhe Court of Sessions, Raigarh, from where learned 1%

Additional Sessions Judge, Raigorh received the casz on transfer for

]

In order Yo prove the guilt of the accused/appeilant, the prosecution

has exomined og many os 17 witnesses, The accused/appeliont was

- - _examinzd under Section 313 of ?h&*ﬁ_ Code where he deniad the




o

Pradash v

£
- ot A— fg —_—

circumstances appearing ageinst him ond claimed innocence ond faise
implication_in the crime in question. The appellant has token specific
defence that the presscutrix whese age wes more than 18 years on
the dote of the alleged incident herself hos left her parentsl house
and went to the house of the appeliant, she resided with the appellant
as hiz wife, she has lodged “the renort againgt her father Ex.D/1 and
exgcuted offidavit vide Ex.D/2. The oppellont has clso examined

defence witness Ratiram in support of his evidence,

After providing oppertunity of hearing to the parties, learned 1%
Additional Sessions Judge, Raigarh hos convicted & sentenced .the ‘7

appeliont as aforementionsd.

I hove heard learned counse! for the perties, perused the judgment

impugnad ond record of the trial Court.

Learned counsel for the appeliant vehemently argued that in the
present case the appell tm*' hos not disputed the relation with the
complainont/prosecutrix.  The prosecutrix herself has left her
parental house and went to the house of the appellant and resided
with him os hig wife. When her father és:dggd the report ggainst the
prosscutrix, then she alse lodged the report against her father vide
Ex.D/1 to police station Pathalgeon. She hos also axecutad the
ogresment which shows that she has married with the appsliant. On

the date of incident, the age of the prosecutrix wos not below 16

- vears, but at +h(rt time she was more than 18 years. The presecuﬂzm

has not gwd the fact that o the time of incident age of the

prosecutrix was below 18 years,

. Learnad counsel ploced relionce in ?hie matter of State of Himachal

Suresh ¥umer alies Chha u* in which the Apex Court has
held that in cose, the age of the gzmisecu‘;mi}: wos not foumd balow 16
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years and she was o consenting party, offence under Sections 363,

366 & 376 of the Indian Penal Code not made out.  Learned counsel

further placed relionce in the matter of Shyam and another v, State

of Maharashira® in which the Apax Court has held that in case, the

prosecutrix not putting up struggle or raising dlarm af the time of

olizged abduction end prosacutrix appears to be willing party t¢ go

with accused on her own, then culpebility of accused not estoblished

and conviction not sustaineble,

On the other hand, learned State counsel supported the judgment

impugned and argued that by adducing cogent and relicble evidence

the prosecution has proved the case that age of the prosecutrix was
belew 16 years on the date of commission of the offence, therefore,
question of will and consent is immaterial. The prosecutrix wes found
in the house of the appell lant and she has been subjected intercourse
by the appellent. The prosecution has proved its case beyond all
shadow of doubt and the Tricl Court hos rightly convicted & sentenced
the appeliont for ?Eﬁ:— offence punishable under Sections 363, 3664 &

376 {:a_f the Indian Penal Code,

In order to oppreciate the arguments advanced on bzhalf of the

partize, T have exomined the material availoble on record.

As regards the quastion of age of the prosecutrix, while examining

the orosecutrix (PW-1) on 27.5.1991, the Court hos assgssed her oge

-

'

as 15 years, Sukhna (PW-2). father of the presecutrix, has also

: dggms-"d m\hz;s evidence that age of the prosecutrix is 15 yeas*é and at

thot time she wog studying in f'h:ssm‘fl Document relating to school
sz_rft;fsca?e hos been seized. amsh (PW-3), brother of the

prosecutrix, has alse deposed in _h!ﬁ gvidence ﬂmt age of the

- ;&éﬁsegu?rix is 15 years, As per the evidence of Dr.M.D.Joshi (PW-6)

‘_ cmd :a:-may mper‘r hgﬂ age was between ya to 18 vaare and variation

D




10 B e

B A

13,

B

{PW-12), Headmaster Sukra Ram (PW-13) and Heedmaster Pancham

Lal Namdeo (PW-14} and documents relating to oge ie, Exs.P/144 and
P/154 which reveal the date of birth of the prosecuirix gz 10.4.19758.

Headmaster Poncham Lal Namdeo (PW-14) has admitted in para 5 of

not possible. The prosecution has aiso examined Satyanand

his cross-examination that he has not recorded the age of the

prosecutrix in ExP/14A ond dote of birth of the pmsecu?rix-qu

recorded on the bagiz of certificate of 5™ Beard which shows that

Ex.P/144 is secondary evidence en«;!_ date of birth wos recorded on the

basis of board certificate. The prosecution has not collected the soid

document. The presecution hos alse examined Morkush Kujur (PW-10)

and Silwanush Beag (PW-11), Father of Catholic Ashram, Pattaigoon
relating Yo selzure of ExP/12 vide seizure memo ExP/il. As per

evidence of Silwanush Beap (PW-11}, ExP/i2 is prepared by this

wi?ngss which reveals thet date of hirth of the prosecutrix is

15,4, 19?2 Investigating officer RP. Pﬁndey {(PW-1B) has deposed in

his evidence that he hos seized document relating to age of the

prosecutrix from S5.K.Beag vide ExP/il.  In para 9 of his

cross-exarnination, he hae specificolly admitted. that he has not

voluntarily written date of birth of the presecutrix as 15.4.1992 and

' register No.72/229 which finds place in Ex.P/10,

Sukhna (PW-2) hos deposed in para B of his avidence that ot the oge
of & years, the prosscutrix wos edmitted in schoel. He has further

deposed in para 9 of his evidence that he has never intimated date of

- pmsacufrtx is 15.4.1972 and asper secandary evidence Exs.P/144 and

v

'PfiﬁA date of birth of the pmsesu?ﬁzx is 10.4.1975. She wos
‘ admﬁad in scheol at the oge of 6 ya&rs As per swdencv af the
. pm«ecﬁmx m‘u&f—?} at the time of incident she was studying in

c%ggs;-‘gll and the incident took place in July, 1990,

birth of his dé;;eghi?@r 1o church, As per ExP/12 date of birth of the
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14. If this evidence is considerad, then the age of the prosecutrix on the
date of incident would be & years (on the date of admission in school+
é years because she wos studying in class-VI = 12 years), but as per
school document on the date ﬁf incident ﬁar age was 15 yeorg and 3
months. The oforesaid evidences ore contradictory to each other.
The prosecution has cellected the document reloting to age
ie.ExP/12, As per Ex.P/1Z, her date of birth is 15.4.197Z and on the -

y - datz of incident her age was about more than 18 years. - -
g i ' )

15. In case of margingl age or in case of rape ond offence with the person
below the age of 16 ?@grs, the presecution is required to prove the
fact by adducing cogent evidence that on the date of incident the
prosecutrix wos minor ie. below the age of 16 years and not above the
age of 16 years. Regson best knéwn,?hemfars, the prosecution hos not

filed primory document reééﬁng to age like birth register (kotwari
pénji ’m'ed_ primary sthoo! register), but relied upon the secondary
evid@nsé ond eleo ralied upon Ex,P.f};:Z: Dr M D Joshi (PW-6) has also
examined the prosecutrix. Az per his evidence, age determined on the -

basis of radiological test is batween 16 & o 18 veors with variation of

3 years on each side,

In these circumstances, it is difficult Yo held thot on the date of

Rusdh

)

incident age of the prosecutrix was below 16 years. The evidences of
the prosscutrix (PW-13}, defgncé withess Ratiram (DW-1) and Ex.D/2
af fidavit are sufficient for drowing inference thot the present
ﬂppgiianT has gommitted sexual intercourse with the prosecutrix en

the pretext of marrioge, they were residing ot Raigarh and she

~

-

conceived and gave birth.

17. Sukhna (PW-2), fother of the prosecutrix, himself has cdmirted in

para 7 of his cross-examination that his doughter herself used Yo say

. that she will marry with the accused. Ex.D/1 report lodged by the
T prosecutrix ogairist her father. Ex.D/2 offidavit also reveals thet the
e T T o o
-
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prosecutrix was a consenting party, she wos residing with the
appallant as o wife and she had married with the ﬁ;pﬁiiam which finds

support by the evidence of Ratiram (DW-1).

In case of rape, cbduction and kidnap, the prosecution is required to
prove the fact that without any will ond consent the accused hes
;e:mmiﬁs;d intercourse a_a'i?h the prosecutrix whose age %g-_bgiow.__-ié_

years. The prosecutrix is glse required o prove the fact that ?ha
accused has kidnopped and cbducted the prosecutrix from the

parental shelter and from custody of her porents, but the svidences

- of the prosecutrix, Sukhna (PW-2), repert Ex.D/1 ond offidavit

Ex.D/2 reveal that the prosecutrix herself has left her parental

shelter and hod gone with the accused and morried with the cccused.

The accused hos not committed any sexual intercourse on the pretext

of wmarriage with the prosecutrix and subsequently, he has not

cheated her, but has committed sexual intercourse as his wifz,

As held by the Apex Court in the matter of Suresh Kumer clins

- Chhotu (supra), accompanving of prosecutrix with cccused whe is

above 16 years is not a offence of kidnanping or obduction and foctum
of conzent can be safely inferred. Para 13 of the said judgment reads
as under:- |

*13, We find thet the High Court wos justified in its
conclusions about the prosecutrix having accompanied the
occused on her own and being a consenting party to the
-+ sexual acts. As rightly contended by learned counsel for
the State, if the age of the prosecutrix wos below 16
year'g the consent would be of no consequence. But the
High Court's findings os regards the age of the

| prosecuirix canriot be said i'o‘ be without any basis. The
High Court hos analysed 1 e _oral svidence and the
documentary evidence to come to a conclusion that the
date of birth of the prosecutrix as claimed by the
prosecution has not been as‘rabhshed That being so, we

find no merit in this ﬁ.ppeei which is accordingly
: _dismsssed a
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While dealing with the same question, the Apex Court in the matter of
Shyem ond another (supra) has heid that in the chsence of any
struggle or clarm of the Yime of taking the prosecutrix by the

accused, willingness of the accused may be inferred. -

In the present cose, no such struggle or alarm has been raised by the

prosecutrix, she wos residing with the cccused, she has lodged report

~ageinst her father and has executed offidavit, but when report was

lodiged by her father, then the entire scenario of the cose was turned.

. In this cose, considering the case of will, consent and age of the

prosecutrix, the act of the appellant does not fall within the admit of
the offence punishable under Sections 363, 3664 & 376 of the Indian

Pencl Code,

While convicting the appeliant under Sections 363, 366A & 376 of the

- Indian Penal Code learned 1% Additional Sessions Judge, Raigarh hes

not censidered the evidence relating 1o cbsence of presence of will
and consent, living of the prosecutrix with the accused without ony
resistance, lodging of report to the police where ample opportunity

was available to her ot police station and thereby committed illagality.

For the foregoing recsons, conviction & sentence of the appeiiont are
not sustainable under the law. Consequently, the appeal is allowed,
Conviction & semtence of the appellant under Sections 363, 3664 &

376  of +he Indian Penal Code are hereby set aside. He be set at

liberty at once.  ° S Sd/-
- ~ S | T.P. Sharma
. ' ‘ Judge




