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Dinakaran, CJ

``Whether   amendment   ih   the   pleading   is

permissible after framing of issues, in view
of provision to Rule 17 of Order VI of CPC?"
is  the  core  issue  that  arises  for  consideration  in

this writ petitiont

1.1 The  writ  petitioners  are  the  defendants  No.  3  &  4  in

Money  Suit  No.  02  of  2006  on  the  file  of  learned  District  Judge,

East      and       North      Sikkim      at      Gangtok,      filed      by      the

respondent/plaintiff  in   the   suit  for   a   decree   against  the   writ

petitioners/defendants  No.  3  & 4 I.ointly  and  severally  for  a  sum

of   Rs.38,78,283/-   and      for  the   pendentelite   interest   on   the

principal amount of Rs.34,50,000/-  .

1.2 The   suit  amount   namely   Rs.38,78,283/-   represents

the     advance     paid     by     the     respondent/     plaintiff     namely

Rs.34,50,000/-       towards       the       consideration       value       viz.

Rs.69,00,000/-  for  purchase  of the  suit  premises  which  includes

the  land  and  RCC  building  mentioned  in  the  plaint,  namely  Plot

No.  291  under  Khatian  No.  432  which  was  recorded  as  Maharaja

Sir    Tashi    Namgyal;    and    a    further    sum    of    Rs,4,28,283/-

representing  the  interest  at  the  bank  rate  per  annum  from  the
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date  of  payment  i.e.  09.09.2002  till  the  filing  of  the  suit,  thus

totalling  Rs.38,78,283/-.

2.1 The  writ  petitioners/  defendants  No.  3  & 4  in  the  suit

filed  their written  statement on  21.07.2006.   The  defendants  No.

1  and  2  filed  their written  statement on  25.11.2006.    In  the  light:

of  the  pleadings  made  by  the  respective  parties  in  their  plaint,

the trial  court also framed the issues.   But,  before submitting the

list of witnesses, the writ petitioners herein/defendants No.  3 and

4  filed   an   application   on   02.09.2008,   under  Order  VI   Rule   17

read  with  Section  151  of CPC,  seeking  permission  to  amend their

joint   written   statement,   for   amending   their   pleadings   in   the

written statement.

2.2 The    relevant    portion    of    the    said    application    is

extracted  below:

"7.    That   the    Defendants    (3    &   4)    propose    the    following

amendments  -  at  Para  10  of the  Written  Statement,  after the
word -`to. make', the following sentences be inserted:-

"the   Defendants   submit   that   there   is   an   un-reserved

dispute  between  the  State  of  Sikkim,  and  the  Central
Government with  respect to  the  property  of Maharaja  of

Sikkim,  Maharaja  Saheb,  the  Maharaja  in  Council,  Sikkim

Darbar and  Private  Estate.   The  averments  made  therein

at para  3  of the  Plaint is not supported  by any document.

The    plaintiff   is    put   to    prove    the    same    strictly    in

accordance with  Law.   The defendants further submit that

the  land  bearing  Plot  No.  291,  the  portion  of which  was

leased out to the then  Maharaja of Sikkim is still  recorded

in the name of Late Punya  Prasad  Pradhan, the late father

of the defendants."

8.         That   the   Defendants   (3   &   4)    propose   the   following

amendments  -  at  Para   11,   after  the  word   -  "thereof",   the
following sentences be added -
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"That   at   the   relevant,   the   independent   Country,   i.e.

Sikkim, took a  Lease,  of the property  covered  by  Plot No.

291,  Khatian  No.  423,  for  a  per.Iod  of  51  years  by  duly

executing     a     Lease    Deed    with    certain    terms    and

conditions.     The  tenure  of  the  Lease   Deed   expired   on

20.6.2004.    After 20.6.2004,  the  State  G.overnment  is  in

illegal possession of the scheduled  premises for which the

State  Government  must  compensate  the  defendants  by
way   of   measne   profits   and   other   compensation   the

defendants bring a Counter-Claim for their reliefs''.

9.        That   at   Para   12,   after  the   word   -   "in   process",   the

following sentences be inserted -

"as  stated   above,   Sikkim   was  an   independent  country

prior  to  1975.     After  the  merger  of  Sikkim  with  Indian
Union,  the  Central  Govt.  and  the  State  Government,  so

far has not decided  as to the ownership of the  properties

which    actually    belonged    to    the    then    Chougyal,    i.e.

Maharaja   of  Sikkim,   Private   Estate,   Property  of  Sikkim

Country.   Even assuming,  but not admitting, the  property

covered   by   Plot   No.   291   is   recorded   in   the   name   of

Maharaja Sir Tashi Namgyal,  it does not `epso facto' mean

that  after the  merger  the  suit  property  belonged  to  the
State   Government.       As   stated    in   the   main   written

statement,  the ownership  of the schedule  property  never
neither  vested  to  Sir  Maharaja  Tashi  Namgyal,  nor  the

ownership of the father of the defendants Late  Punya  Pd.

Pradhan,   has   been   taken   away.      The   record   of   right

clearly  shows  that  -  Sikkim   Sarkar,   Maharaja   Sir,   S/o

Tashi  Namgyal,  as  a `tenant'/'lessee' who  needs to "pay

the rent"."

10.      That  at  Para   15,  after  the  word  -  "present  case",  the

following sentences be .Inserted -

"As submitted  above,  the father of the  Defendants  is still

recorded  owner of the  schedule  premises,  being  Plot  No.

291,  Khatian  No.  432,  as such  any statement contrary to

this  fact  is  denied  by  the  Defendants.    It  is  denied  that

with   the   enforcement   of  the   W.B.E.A.   Act,   1953,   the

Plaintiff   is  the   owner  of  the   schedule   premises.     The

Plaintiff  has  mis-interpreted  the  provisions  of  law  under

the West Bengal  Estates Acquisition Act,  1953.

The  Plaintiff is trying to  mis-lead the  Hon'ble Court,

and   trying   to   wrongly   interpret   the   provisions   of  the

W.B.E.A.  Act,  1953.    It  is  submitted  that  after the  death

of   Punya    Pd.    Pradhan,    the    Defendants    herein    have

succeeded  the  entire  movab.Ie  and   immovable  property

left  by  him,  and  accordingly  the  Defendants  have  made

an   appl.Ication.   When   the   Defendants   found   that   the

record   of  right  as  filed   by  the   Plaintiff,   was  in   Bengali

vernacular,  they  engaged  Lawyer  to  verify  the  same  in

concerned   office.      After   verification   in   the   concerned

Office,  it transpired  that the ownership  of suit  property  is
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still    with    our    father    Late    Punya     Prasad     Pradhan.

Accordingly     the     Defendants     have     approached     the

concerned authority for necessary correction.   The copy of

the  Letter is  enclosed  herew,ith  and  marked  with    Letter-

R-1.

11.      That  at   Para   16,   after  the  word   -  "defendant   No.   1"

following sentences may be inserted -

``The  Plaintiff  expressed  their  will.Ingness  to  purchase  23

Kottas of land  out of Plot No.  291.    Since the  negotiation

was  going  on,  the defendant also did  not care to  pay the

rental for the entire Plots of land, even after expiry of the

lease per.iod.   It is worth mentioning  here that the Plaint.Iff

failed   to   pay   the   rental   of  the   Lease   premises   since

20.6.2004  as  stated  above,  and  as  such  the  defendants
are entitled for their entire claims." "

The        respondent/plaintiff,        ob].ected        the        said

amendment,  contending  that  as  per  the  proviso  to  Rule   17  of

Order  VI  of  CPC,  the  petitioners/defendants  No.  3  &  4  are  not

entitled to file an  amendment after the trial  has commenced.

Learned  District Judge,  East and  North  at Gangtok,  by

his  order  dated  30.07.2009,   agreeing  with  the  contention  made

on   behalf  of  the   respondent/plaintiff,   re]-ected   the   prayer  for

amending    the    written    statement    filed    by    the    petitioners/

defendants 3  & 4.   Hence, the petitioners/defendants No.  3 and 4

filed  the  present  writ  petition  seeking  to  quash  the  order  dated

30.07.2009.

The  main  issue that arises for the consideration  in  the

above  writ  petition   is:   whether  the  writ  petitioners/defendants

No.   3   &  4   are   entitled   to   amend   the   pleadings   raised   in  the
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written  statement  invoking  Order VI  Rule  17  of CPC,  which  reads

as follows:

``17. Amendment of pleadings.-The Court may at any

stage of the proceedings allow either party to alter
or  amend  his  pleadings  in  such  manner  and  on  such

terms as  may be I.ust,  and  all  such  amendments shall

be  made  as  may  be  necessary  for  the    purpose  of
determining the real  questions in  controversy between

the parties:

Provided  that  no  application  for  amendment
shall  be  allowed  after the trial  has commenced,
unless the  Court comes to the  conclusion  that  in  spite

of  due  diligence,  the  party  could  not  have  raised  the

matter before the commencement of trial."

(emphasise supplied)

For the  purpose  of  deciding  the  above  issue,  there  is

no  need  to  go  into  merits of the  pleadings  raised  in the  proposed

amendment,  as the scope of this revision  petition  lies in  a  narrow

campus viz.  whether the writ  petitioners/defendants  No.  3  and  4

are  entitled   to  amend  the   pleadings   in  the  written   statement

after  the  trial  has  commended,  invoking  Order  VI  Rule  17  read

with  Section  151  CPC.

Mr.   8.  Sharma,  learned  senior  counsel  appearing  for

the  writ  petitioners/defendants  No.  3  and  4,  placing  reliance  on

the decisions of the Apex Court in -

(1)      Baldev  Singh  &  Ors  vs.  Manohar  Singh  &

another reported in AIR 2006 SC 2832, and

(tii)     Sushil    Kumar   Jain   vs.    Manoj    Kumar   &

Anotf]er reported in AIR 2009 SC 2544

I,rat
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contends that

(i) the     petitioners     are     entitled     to     seek     the

amendment  as  prayed  for  as  per  Order VI  Rule

17  of CPC;

(ii)     framing     the     issues,     by     itself,     is     not    the

commencement of the trial of the suit;  and

(iii)    the  proviso  to   Rule   17  Order  VI   of  CPC  is   not

attracted  in the instant case.

Per    contra,    Mr.    J.B.     Pradhan,    learned    Additional

Advocate  General  placing  reliance  on  the  decision  in   Vi.dyabai-

and others vs.  Padmalatha and another reported .in (2009)

2  SCC  409  contends  that  the  petitioner  is  not  entitled  to  seek

the  amendment  of  the  pleadings  after  framing  of  issues  from

which   date   the   trial   has   commenced.      According   to   Mr,   J.B.

Pradhan, the  learned Additional Advocate General, the framing  of

issues is the starting  point of the commencement of the trial.

I  have  given.  careful  consideration  to  the  submissions

of both the sides.

10.               The   core   issue   that   arises   for   consideration   in   the

above  writ  petition   is  ``whether  amendment  in  the   pleading   is

permissible  after  framing  of  issues,  in  view  of  prov.ision  to  Rule

17 of Order VI of CPC?"
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11.             It is true that the apex court in  vi.dryaba/-and others

vs. Padmalatha and another reported -ln (2009) 2 SCC 409,

held  as  herein  under:  -

"11.  From  the  order  passed  by  the  learned  trial

Judge,  it is evident that the  respondents  had  not

been   able  to  fulfil   the   said   precondition.     The

question,        therefore,        which        arises        for
consideration   is   as   to   whether   the   trial   had

commenced  or  not.    In  our  opinion,  it  did.  The

date on which the issues are framed is the
date of first hearing.  Provisions of the Code
of    Civil    Procedure    envisage    taking    of
various   steps   at  different  stages   of  the

proceeding.   Filing  of an  affidavit  in  lieu  of
examination-in-chief of the  witness,  in  our
opinion  would  amoL]nt  to  ``commencement

`      of proceeding''.

12.   Although   in   a   different   context,   a   three-

Judge   Bench  of  this`  Court  in   Un/.or}  of Jnd/.a  v.

Major-General  Madan  Lal Yadav took note Of I:he

dictionary    meaning    of   the   terms   ``trial"   and
``commence" to opine:  (SCC p.136,  para  19)

"19.  It  would,  therefore,  be  clear that trial

means      act      of      proving       or      judicial

examination  or  determination  of the  issues

including  it:s  own jurisdicti'on  or authority  in

accordance  with   law  or  adjudging   guilt  or

innocence of the  accused  including  all  steps

necessary  thereto.     The  trial   commences

with   the   performance   of  the  first   act   or

steps   necessary   or   essential   to   proceed

with the trial."

The  High  Co.urt,  as  noticed  hereinbefore,  opined

that  filing  of  an  affidavit  itself  would  not  mean

that the trial has commenced.

13.   Order   18   Rule  4(1)   of  the   Code   reads   as

under:

ee,



"4.   Recording   of   evidence.-(I)   ±n   every

case,  the  examination-in-chief of a  witness

shall   be   on   affidavit   and   copies   thereof

shall  be  supplied  to  the  opposite  party  by

the party who calls him for evidence:

Provided   that   where   documents   are

filed     and     the     parties     rely     upon     the

documents,  the  proof  and   admissibility  of

such  docu.ments  which  are  filed  along  with

affidavit  shall   be  sub]-ect  to  the  orders  of

the Court."

This aspect of the matter has been considered  by

th.is   Court   .in   Ameer   Trading   Corpn.    Ltd.    v.

Shapoorji  Data   Processing  Ltd.  -in  the  follow-ing

terms:  (SCC p.707,  paras  15-16)

``15.   The   examinat:ion   of  a   witness  would

include              evidence-in-chief,              cross-

examination  or  re-examination,     Rule  4  of

Order   18   speaks   of   examination-in-chief.

The    unamended    rule    provided    for    the

manner  in  which  `evidence'  is  to  be  taken.

Such   examination-in-chief  of  a   witness  in

every case shall  be on affidavit.

16.  The  aforementioned  provision  has  been

made to  curt:ail the time taken  by the court

in   examining   a   witness-in-chief.   Sub-rule

(2)  of  Rule  4  of  Order  18  of  the  Code  of
Civil       Procedure       provides      for      cross-

examination     and     re-examination     of    a

witness  which  shall  be  taken  by  the  court

or the Commissioner appointed  by it."

14.  In  Kaf./ash  v.  rvanhku  this  Court  held:   (SCC

pp.490-91,  para  13)

``13.  At this  point the  question  arises:  when

does    the    trial    of    an     election     petition

commence  or  what  is  the  meaning  to  be

assigned to the word `trial' in the context of

an ctectjion pctjitjion?  In  a  civil  suit,  the trial

begins  when   issues  are  framed  aan±  the
case  is set down for recording  of evidence.

All  the  proceedings   before  that  st:age  are
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treated  as  proceedings  preliminary  to  trial

or for making the case ready for trial.

(emphasis supplied)

12.                The   plain   language   of   Order   VI    Rule   17   of   CPC,

namely,  "The  Court  may  at  any  stage  of  the  proceedings

allow either party to alter or amend  his  pleadings  in  such  manner

and  on  such  terms  as  may  be just,  and  all  such  amendments

shall   be   made   as   may   be   necessary   for   the   purpose   of

determining   the    real    questions   in    controversy   between   the

parties'',  indicates the objects of the legislation that -

(i)       the      dominant      purpose      of      allowing      the

amendment is to minimise the litigation;

(ii)      to avoid the multiplicity of the litigations and

(iii)    to  try  the  merits  of  the  case  that  come  before

the  Court and  allow all  amendments that may be

necessary  for  determining   the   real   question   in

controversy   between   the   parties,   provided   it

does  not  cause  any  in].ustice  or  pre]-udice  to  the

other  s]ide  (v.ide  Fzajesh  Kumar Aggarwal  vs.

K.K. Modi, AIIF\ 2006 SC ±647).

The  power to  allow the amendment is wide and  can  be  exercised

at any stage of the  proceedings,  in the interest of justice.   Liberal

approach  in  allowing the amendments should  be the general  rule.

Therefore,    the    Court    should     not    adopt    a    hyper-technical

!.---e_:
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approach.          Technicalities  of  law  should   not  be   permitted  to

hamper  the  Courts  in  the  administration  of justice  between  the

parties.

13.                The  first  limp  of the  Rule  17  of Order VI  CPC  viz,  ``the

Court  may  at  any  stage  of the  proceedings  allow  either  party to

alt:er or amend  their pleadings  in  such  manner" is discretionary in

view  of  the  word  ``may"  used  therein;  The  second  limp  of  the

Rule  17  of Order VI  CPC  i.e. ``all  such  amendments shall  be  made

as  may  be  necessary  for  the  purpose  of  determining  the  real

questions  in  controversy  between  the  parties"  is  imperative  in

view  of the  word  ``shall"  used.    However,  the  proviso  to  Rule  17

of  Order  VI   CPC,   expressly   bars   such   amendments   aft:er  the

commencement  of trial  of suit.    But  still,  the  bar  imposed  under

the   proviso   to   the   Rule   17   of  Order  VI   CPC   is   not  absolute,

because,  even  after  the  commencement  of  the  trial,  the  Court

may allow  either of the  parties to  amend  or alter their pleadings,

if  the  court  comes  to  conclusion  that  despite  due  diligence,  the

parties  could  not  raise  the  matter  before  t:he  commencement  of

the trial.   It is in this sense, the power to amend the pleadings,  is

wide,   and   such   power   of   the   court   should   not   be   a   mere

hypertechnical.       It   should   be   exercised    liberally.       With   this

background,  now  let  us  consider the submissions  made  by  either

side. •fa-     -
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±4.I          ±n   Baldev  Singh   &  Ors  vs.   Manohar  Singh   &

another   reported   in   AIR   2006   SC   2832,   interpreting   the

powers  of the  Court  conferred  under Order VI  Rule  17  of CPC to

amend  the  pleadings,  particularly with  reference I:o  the  language

``after the trial  has commenced'',  employed  in  proviso to *Order VI

Rule  17  of CPC,  wherein  it is  held  as follows:

"17.  Before we  part with  this  order,  we  may also

notice that proviso to Ord.er 6  Rule  17 of the CPC

provides  that  amendment  of  pleadings  shall  not
be  allowed  when the trial  of the  Suit  has  already

commenced.`   For this  reason,  we  have examined

the  records  and  find.  that,  in  fact,  the  trial  has

not   yet   commenced.       It   appears   from   the

records  that  the   parties   have  yet  to  file  their

documentary   evidence   in   the   Suit.    From   the

record,  it  also  appears  that the  Suit  was  not  on

the  verge  of  conclusion   as  found   by  the   High

Court     and     I:he    Trial     Court.          That     apart,

commencement. of trial  as  used  in  proviso
to   Order  6   Rule   17   in   the   Code   of  Civil
Procedure    must    be    understood    in    the
limited  sense  as  meaning  the final  hearing
of the suit, exami.nation of witnesses, filing
of documents and addressing of al`guments.
As  noted  hereinafter,  parties  are  yet to  file their

documents,  we  do  not find  any  reason  to  reject

the   application   for   amendment   of  the   written

statement  in  view  of proviso  to  Order  6  Ru,le  17

of   the    CPC-   which    confers    wide    power   and

un fetter.ed   discretion  to  the   Court  to   allow  an

amendment   of  ..`the   written   statement   at   any

stage of the proceedings."

`(emphasis ,supplie.d)
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±4.2          I.n   Sushil   Kumar   lain   vs.   Manoj   Kumar   and

Anoff]er  reported   in  AIR  2009  SC  2544,  wherein  the  Apex

Court held  as follows:

``11.   Similar  view   has   also   been   expressed   in

Usha  Balashaheb  Swami  &  Ors.  V.  Kiran  Appaso

Swami  &  Ors.,  AIR  2007  SC  1663.    It  is  equally

well  settled that in the case of an  amendment of

a  written  statement,  the  Courts  would  be  more

liberal   in   allowing   than  that  of  a   plaint  as  the

question   of  pre].udice   would   be  far  less   in  the
former  than  in  the  latter  and  addition  of  a  new

grolmd  of  defence  or  substituting   or  altering  a
defence    or   taking    inconsistent    pleas    in    the

written statement can also be allowed.

14.   Before   parting   with  this short

submission  as  advanced  by  the  learned  counsel

for    the     respondents     may     be     dealt     with.

Referring  to  the  proviso  to  Order  6,  Rule  17  of

the CPC, the learned  counsel for the  respondents

argued   that  the   proviso   clearly   bars   that   any

application  for  amendment  either  of  plaint  or  of

written  statement  can  be  allowed  after trial  has

commenced    unless   the   Court   comes   to   the

conclusion   that   in   spite   of   due   diligence,   the

party  could   not  have  raised  the  matter  before
the  commencement  of the  trial.    Therefore,  the

learned   counsel  for  the   respondents  submitted

that in view of the  proviso to Order 6,  Rule  17  of

the   CPC,   the   High   Court   as   well   as.  the   Rent

Controller  had   acted   within  their  jurisdiction   in

re].ecting  the  application  for  amendment  of  the

written  statement  on  the  ground  that  the  trial

has    already    commenced    and,    therefore,    no

interference can be made in  respect of the same.

15.  We  are  unable to  agree  with  this submission

of the  learned  counsel  for  the  respondents.    In

this   case,   in   our   view,   the   trial   has   not   yet

commenced.        In    para    17    of    Baldev    Singh

(supra), this Court observed:  -

ii~,
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``It   appears   from    the    records   that   the

parties  have  yet  to  file  their  documentary
evidence  in  the  Suit.   From  the   record,   it

also  appears  that  the  Suit  was  not  on  the

verge  of  conclusion  as  found   by  the  High

Court   and   the   Trial   Court.      That   apart,

commencement   of   trial   as   used   in

proviso to Order 6 Rule 17 in the Code
of Civil  Procedure  must be understood
in  tlie  limited  sense  as  meaning  the
final  hearing  of  the  suit,  examination
of witnesses,  filing  of  documents  and
addressing   of   arguments.      As   noted
hereinafter,   parties   are   yet   to   file   their

docu.ments,  we  do  not  find  any  reason  to

reject the application for amendment of the

written   statement   in   view   of   proviso   to

Order   6   Rule   17   of   the   CPC   which
confers   wide   power   and   unfettered
discretion   to   the   Court  to   al!ow   an
amendment  of  the  written  statement
at any stage of the proceedings."  "

(emphasis supplied)

14.3             It  is  a  settl.ed   propos.i.t.ion  that  th.e  procedural   law  is

intended    to    facilitate    and    no.t    to    obstruct    t:he    course    of

;I

substantive  ]'ustice.    Amend`.ment  i.n  the  pleadings  is  a..matter  .of

procedure  and  such  procedure  which  is  discretionary  has  to  be

exercised    consistent   with    settled    legal    principles,    held    with

refel-ence to  Order VI,  Rule  17 of CPC.   The  rule  of procedure are

intended  to  be  a  handmaid  to the  administration  of ].ustice  and  a

party   cannot   be   refused   I.ust   relief   merely   because   of  some

mistakes,  negligence,  inadvertence or even  infractio.n  of the rules

of   procedure,   unless   the   party.  a.pplying   was   acting   malafide.

ui.
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(V.ide-.  State  of  Maharashtra  vs.   Hindustan  Construction

Company [i.mi-redr, reported in (2010) 4 SCC 518)

15.1            The Apex court, in clear terms, in

(i)      Baldev  Singh  &  Ors  vs.  Manohar  Singh  &

another reported in AIR 2006 SC 2832,

(rty     Sushil   Kumar  Jain   vs.   Manoj   Kumar  and

Anoffler reported in AIR 2009 SC 2544 and

(titii)   State     of     Maharashtra     vs.      Hindustan

Construction  Company  Limited,  reported  -in

(2010) 4 SCC 518

has  held  that the  Courts ].urisdiction  to  allow  amendment  to  the

pleadings  is  wide;  and  the same  has to  be  exercised  liberally  but

not with a  hypertechnical  approach.   The  procedure contemplated

in  this  regard  should  only  give  way  to  render substantial I.ustice;

but  should   not  defeat  the  same.     Commencement  of  trail  has

been   repeatedly  interpreted   by  the  Apex  Court  only  from  the

date  of the filing  of an  affidavit of list of witnesses  and  recording

of evidence;  but not merely from the date of framing issues.

15.2           The Apex court in  v/-dyaba/"s case (supra)  has clearly

held  that  filing   of  an  affidavit  in   lieu  of  examination-in-chief  of

the  witness  would  amount to  commencement  of  proceeding  and

that in  a  civil  suit, the trial  begins when,

(i)      theissuesareframed,  and

--,a,:-
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(ii)     the    case    is   set   down   for   recording    of

evidence.

15.3            In the instant case, the second  condition viz. ``the case

is  set  down  for  recording  of  evidence"  is  not  complied  with,  as

the  affidavit  of  witnesses  has  not  been  filed.    Therefore,  mere

framing  of  issues  would  not  amount  to  commencement  of  the

trial.

15.4            It is settled  law that commencement of trial as used  in

proviso to  order 6  Rule  17  in the Code of Civil  Procedure  must be

understood  in the limited sense, as meaning,

(i)       the final  hearing  of the suit,

(ii)      examination of witnesses,

(iii)     filing  of documents,  and

(iv)    addressing  of arguments.

T:V-lde-.  ul)  Baldev  Singh's  case  (supra)  and  (.i.i)  Sushil  Kumar

Ja/-n's case (supra)].

16.               It   is,   therefore,   difficult  to   hold   that   the   suit   has

already  been  commenced,  as  I  am  satisfied  that the  bar to  seek

amendment  on  the  pleadings  in  the  written  statement  filed  by

the  writ  petitioners/defendants  No.  3  and  4,  on  the  ground  that

the  suit  has  already  been   commenced,   as  per  the   proviso  to

Order VI  Rule  17  of CPC,  is not attracted to.   Hence, the re]-ection

•---.:.a,=   ..
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of   the    application    to    amend    the    pleadings    in    the    writ:ten

statement  filed  by  the  writ  petitioners/defendants  No.  3  and  4,

by the  learned  District Judge  is  erroneous  as  the  learned  District

Judge   in   the   impugned   order  dated   30.07.2009   has  failed   to

exercise  the  power  conferred  on  him  under  Order VI  Rule  17  of

CPC,  in  rejecting  the application. to  amend  t:he  pleadings  raised  in

the written statement filed  by the writ petitioners/defendants No.

3 and 4.   Hence the order dated  30.07.2009  is set aside.

The  writ  petit:ion  is,  therefore,  allowed.    Order  dated

30.07.2009  made  in  Money  Suit  No.  2  of 2006  is  set aside.   The

writ  petitioners/defendants  No.  3  and  4  in  the  suit are  permitted

to  amend  their pleadings  in  the written  statement filed  by them,

as sought for.   However,  no orders as to costs.
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