
IN THE HIGH COURT OF JUDICATURE AT MADRAS

DATED: 25.2.2009

Coram:

THE HONOURABLE MR.JUSTICE G.RAJASURIA

C.R.P.(PD).No.1696 of 2004

and

C.M.P.No.15879 of 2004

V.K.Chenniappan ...  Petitioner 

vs.

1.Kannaiyan

2.Padmanabhan

3.Rajamanikam

4.Rajendran ...  Respondents 

This civil revision petition is filed against the order

dated 14.3.2002 passed in memo dated 1.3.2002 in O.S.No.307 of

2001 by the Principal District Munsif, Erode.

For Petitioner  : No appearance

For Respondents : No appearance

ORDER

Inveighing the order dated 14.3.2002 passed in memo dated

1.3.2002  in  O.S.No.307  of  2001,  by  the  Principal  District

Munsif, Erode, this civil revision petition is focussed.

2. Avoiding discursive discussion, I would like to pithily

and precisely, tersely and briefly set out the germane facts as

under:-

The revision petitioner/plaintiff filed the suit seeking

the  following  reliefs  as  against  the  defendant,  by  name,

Kannaiyan, son of Subramanian.  It so happened  that Vakalat

was filed by one Advocate Thiru S.Devarajan, which bears the

signature of one Sadayappan as the person who authorised the

Advocate to file Vakalat on behalf of the defendant on the

ground that the said Kannaiyan, whom the plaintiff cited as the

defendant, in reality refers only to Sadayappan.  However, the

plaintiff  took  exception  to  such  filing  of  Vakalat  by

Sadayappan.   The  plaintiff  also  filed  memo,  raising  his
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objections to the effect that the said Vakalat should not have

been entertained because it was signed by Sadayappan, not by

Kannaiyan.  After hearing both sides, the lower Court passed

the order on the memo directing the Advocate Commissioner, who

was already appointed in the case,  to visit the suit property

and  measure  the  same  and  note  the  physical  features,  in

addition to ascertaining as to who is the owner of the suit

property  as  per  revenue  records  and  also  by  taking  the

assistance of the Revenue Officials. Animadverting upon such

order of the lower Court, this revision petition has been filed

by the plaintiff on various grounds, inter alia thus:

the  lower  Court  committed  serious  error  in

delegating its functions to the Commissioner to find

out as to who is virtually the actual defendant in

this case; the lower Court, instead of returning the

Vakalat signed by one Sadayappan, simply committed

error in passing such order.

3. Despite printing the names of counsel for both sides,

no one appeared.  

4. Pored and perused the relevant records, which would

evince and evidence that in the plaint the defendant has been

described as under:

"Kannaiyan,  aged  about  25  years,  Son  of

Subramanian, Hindu, Checkkandadu, Moolakkarai Road,

Nasiayanoor, Erode Taluk, Erode District."

However, the Vakalat  filed by Advocate S.Devarajan  bears the

signature  of  Sadayappan.   Presumably  the  contention  of

Sadayappan is that the plaintiff actually intended him alone as

the  defendant.   Whereas  the  plaintiff  would  state  that  he

intended one Kannaiyan.  At this juncture, I would like to

point out that ex facie and prima facie the order passed by the

lower Court on the memo, is erroneous and liable to be set

aside for the reason that this important dispute raised by the

plaintiff should have been decided as the preliminary point and

the  lower  Court  should  not  have  delegated  impliedly  its

function in favour of the Commissioner.  The relevant portion

of the lower Court's order is extracted hereunder for ready

reference:-

@/  /  /  /  /  vdnt  nkw ;TwpathW  Vw ;fdnt  jhthr ;  brhj ;ij
ghh ;itapl ;L  ePjpkd ;w  Mizah ;  jpU/v! ; /Rnu! ;Fkhh ; .  gp/V/
gp/vy ; / .tHf ;fwp"h ;  mth ;fs ;  cgathjpfs ; .  cgathjpfspd ;
tHf ;fwp"h ;fs ; .  fpuhk  eph ;thf  mYtyh ; .  fz;izad ; .  my ;yJ
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rilag ;gd ; ;  kw ;Wk ;  jf ;f  mYtyh ;fSld ;  jhthr ;  brhj ;jpw ;Fr ;
brd ;W  nkw ;go  egh ;fspd ;  Kd ;dpiyapy ;  me ;j  brhj ;J
rk ;ge ; jg ; gl ; l  Mtz';fs ;  ahh ;  bgahpy ;  cs ;sJ>  gpujpthjpahf
thjp  Fwpg ;gpl ;Ls ;s  egh ;  ahh ;  vd ;gJ  Fwpj ;Jk ; .  ghprPypj ;J
jhthr ;  brhj ;J  mike ;Js ;s  mikg ;g [  kw ;Wk ;  mjd ;  mst
[fisa [k ;  Fwpj ;Jk ; .  bjspthd  mwpf ;if  kw ;Wk ;  tiuglj ;ij
jhf ;fy ;  bra ;jhy ;jhd ;  ,e ;j  tHf ;fpd ;  jPh ;t [ f ; F  kpf  kpf
Kf ;fpakhd  mk ;rk ;  vd ;W  fUjp  Vw ;fdnt  epakpf ;fg ; gl ; l
ePjpkd ;w  Mizah ;  tHf ;fwp"h ;  jpU/v! ; /Rnu! ;Fkhh ; .
gp/V/.gp/y ; / .mth ;fs ;  cgathjpfs ; .  cgathjpfspd ;
tHf ;fwp"h ;fspd ;  fz;izad ;  my ;yJ  rilag ;gd ; .  kw ;Wk ;
fpuhk eph ;thf  mYtyh ;  kw ;Wk ;  jf ;f  mjpfhhpfspd ;  Kd ;dpiyapy ;
jhthr ;  brhj ;ij  ghh ;itapl ;L  jhthr ;  brhj ;J  Mtz';fspy ;
ahh ;  bgahpy ;  mike ;Js ;sJ  gpujpthjpahf  Fwpg ;gpl ;Ls ;s  egh ;
ahh ;  vd ;gJ  Fwpj ;Jk ; .  thjpf ;Fk ; .   fz;izad ; .  rilag ;gd ;
kw ;Wk ;  jhthr ;  brhj ;jpw ;Fk ;  vd ;d  rk ;ge ; jk ;  vd ;gJ  Fwpj ;Jk ;
kpf kpf bjspthd mwpf ;if  kw ;Wk ;  tiuglj ;ij  12/4/2002 f ;Fs ;
jhf ;fy ;  bra ;a  ntz;Lk ;  vd ;Wk ;  / / / / / / / / @ 

(emphasis supplied).

5. The underlined portions would clearly demonstrate and

display that the lower Court misdirected itself in delegating

its function to the Advocate Commissioner.  Before venturing to

pass any order in the interim applications, the lower Court

should have asked the plaintiff and the said Sadayappan, to

appear in person.  Whereupon the plaintiff should have been

called upon to identify as to whether the plaintiff intended

the said Sadayappan as Kannaiyan in the suit and whether the

said  Sadayappan  is  the  person  who  allegedly  obstructed  and

caused disturbance to him, as averred in para 3 of the plaint.

It is not as though the plaintiff was not aware of the identity

of the defendant, because in paragraph 3 of the plaint, he

would clearly aver that the defendant physically obstructed the

plaintiff in using the suit cart track and in such a case the

aforesaid  procedure  should  have  been  followed  by  the  lower

Court and the entire matter would have been solved very easily.

Mere mis-description or wrong description is not the decisive

factor, but the reality should be seen.  At this juncture my

mind is redolent of the following maxim: 

Falsa  demonstratio  non  nocet, cum  de  corpore  (Persona)

Constat

https://hcservices.ecourts.gov.in/hcservices/



which  means  false  description  does  not  injure  or  vitiate,

provided,  the  thing  or  person  intended  has  once  been

sufficiently described. 

6. In view of the ratiocination adhered to supra, the

order  of  the  lower  Court  is  set  aside  by  allowing  this

revision.   The  lower  Court  is  directed  to  deal  with  the

preliminary point relating to identity of D1 as set out supra.

No costs.  Connected miscellaneous petition is closed.

Msk

Sd/

Asst.Registrar

/true copy/

Sub Asst.Registrar

To

The Principal District Munsif, Erode

KA(CO)

SR/9.3.2009

C.R.P.(PD).No.1696 of 2004
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