IN THE HIGH COURT OF JUDICATURE AT MADRAS
DATED: 25.2.2009
Coram:
THE HONOURABLE MR.JUSTICE G.RAJASURIA
C.R.P. (PD).No.1696 of 2004

and
C.M.P.No.15879 of 2004

V.K.Chenniappan ... Petitioner
vVs.

1.Kannaiyan

2 .Padmanabhan

3.Rajamanikam

4 .Rajendran ... <Respondents

This civil revision petition is filed against the order
dated 14.3.2002 passed in memo dated 1.3.2002.in 0.S.No.307 of
2001 by the Principal District Munsif, Erode.

For Petitioner : No appearance
For Respondents : No appearance
ORDER

Inveighing the order dated 14.3.2002 passed in memo dated
1.3.2002 in 0.S.No.307 of 2001, by the Principal District
Munsif, Erode, this civil revision petition is focussed.

2. Avoiding discursive discussion, I :would like to pithily
and precisely, tersely and briefly set out the germane facts as
under: -

The revision petitioner/plaintiff filed the suit seeking
the following reliefs " as against the defendant, Dby name,
Kannaiyan, son of Subramanian. It so- happened that Vakalat
was filed by one Advocate Thiru S.Devarajan, which bears the
signature of one Sadayappan as the person who authorised the
Advocate to file Vakalat on behalf of the defendant on the
ground that the said Kannaiyan, whom the plaintiff cited as the

defendant, in reality refers only to Sadayappan. However, the
plaintiff took exception to such filing of Vakalat by
Sadayappan. The plaintiff also filed memo, raising his

https://hcservices.ecourts.gov.in/hcservices/



objections to the effect that the said Vakalat should not have
been entertained because it was signed by Sadayappan, not by
Kannaiyan. After hearing both sides, the lower Court passed
the order on the memo directing the Advocate Commissioner, who
was already appointed in the case, to visit the suit property
and measure the same and note the physical features, 1in
addition to ascertaining as to who is the owner of the suit
property as per revenue records and also by taking the
assistance of the Revenue Officials. Animadverting upon such
order of the lower Court, this revision petition has been filed
by the plaintiff on various grounds, inter alia thus:

the lower Court committed serious error in
delegating its functions to the Commissioner to find
out as to who is wvirtually the actual defendant in
this case; the lower Court, instead of returning the
Vakalat signed Dby one Sadayappan, simply committed
error in passing such order.

3. Despite printing the names of counsel for both sides,
no one appeared.

4. Pored -and perused the relevant records, which would
evince and evidence that in the plaint the defendant has been
described as under:

"Kannaiyan, aged “-abeas 25 yeaLeh Son  of
Subramanian, Hindu, Checkkandadu, Moolakkarai Road,

Nasiayanoor, Erode Taluk, Erode District."

However, the Vakalat filed by Advocate S.Devarajan bears the

signature of Sadayappan. Presumably the contention of
Sadayappan is that the plaintiff actually intended him alone as
the defendant. Whereas the plaintiff would state that he
intended one Kannaiyan. At this Jjuncture, I would 1like to

point out that ex facie and prima facie the order passed by the
lower Court on the memo, is erroneous and liable to be set
aside for the reason that this important dispute raised by the
plaintiff should have been decided as the preliminary point and
the lower Court should not have' /delegated " dimpliedly its

function in favour of the Commissioner. The relevant portion
of the lower Court's -order+ is extracted hereunder for ready
reference: -

n
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FOLWLLGT LYMU 56 IQIONTSEHLET  sTarg  Qsrg gln &&

Q&6 mi Gom Litg U & 6rlear (et solsmsvwfley o6 & Qsrs s
FOLUE SULUL L gpeemmser  wrm  Quuiln eeamerg? Urgurgurs
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fler.,Lf.6v ., ojeurm &em o LTl , o Lweur glaerflsor
oS & nflghT & enleor S6TUT 6T 60T LLI 60T S OG  SELLILI LG Lom miLo

&ymn KT eurs  geeler - bp min 5856  ogerisetler - e efsmeaoufle
groaurg  Gergms  ummomewl G srars  Gerg g Speusmrs &6
wrr  Quuifl oeonk Slem etg  UrSarsiurs @ol L Glet o pUT
wrr  deTugl - e &L, args G, S6U0T 67 6UOTILIGDT , & 6ILLLILI Li6oT
LML ST Q&TE &ln G TaTer SUUEL S T LS SNk S
e e Qgeflaurear  omfls ms LY ML METULS m& 12.4.2002 & G6r
&TE &0 Qoww Geuswr G eTeT QIO . . . . .. . .

(emphasis supplied) .

5. The underlined portions would clearly demonstrate and
display that the lower Court misdirected itself in delegating
its function to -the Advocate Commissioner. Before venturing to
pass any order in the interim applications, the lower Court
should have asked the plaintiff and the said Sadayappan, to
appear 1in person. Whereupon the plaintiff should have been
called upon to identify as to whether the plaintiff intended
the said Sadayappan as Kannaiyan in the suit and whether the
said Sadayappan 1s the person who allegedly obstructed and
caused disturbance to him, as averred in para 3 of the plaint.
It is not as though the plaintiff was not aware of the identity
of the defendant, because' in paragraph 3 of the plaint, he
would clearly aver that the defendant physically obstructed the
plaintiff in using the suit cart track and in such a case the
aforesaid procedure should - have .-been. —followed by the lower
Court and the entire matter would have been solved very easily.
Mere mis-description or wrong description is not the decisive
factor, but the reality should be seen. At this juncture my
mind is redolent of the following maxim:

Falsa demonstratio non nocet, cum de corpore (Persona)
Constat
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which means false description does not injure or vitiate,
provided, the thing or ©person intended has once Dbeen
sufficiently described.

6. In view of the ratiocination adhered to supra, the
order of the lower Court 1is set aside by allowing this

revision. The lower Court 1is directed to deal with the
preliminary point relating to identity of D1 as set out supra.
No costs. Connected miscellaneous petition is closed.
Msk

Bdl/,

Asst.Registrar

/true copy/

Sub Asst.Registrar
To

The Principal District Munsif, Erode
KA (CO)

SR/9.3.2009
DR PIAPD) No. 1o (> 2§04
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