IN THE HIGH COURT OF JUDICATURE AT MADRAS
DATED: 23.12.2009
CORAM:
THE HONOURABLE MS.JUSTICE R.MALA
S.A.No.100 of 2003

The Special Officer,

The Rasipuram Silk Handlooms
Weaver Cooperative Production &
Sales Society Limited,

Registered Number MS.A 18,

No.4 & 5, Nagendra Street,

Rasipuram Post, Namakkal District.

(Cause Title accepted-Vide
Order dated 9.1.2003 made in

C.M.P.N0.18934 of 2002) . . Appellant/Appellant/
Defendant
NSy
K.Raja . . Respondent/Respondent/
Plaintiff

Second Appeal filed wunder section 100 of CPC against the
judgment and decree dated 28.6.2002 in A.S.No.132 of 2002 on the
file of the Principal District Court, Namakkal, against the judgment
and decree dated 21.3.1997 in 0.S.No.368 of 1992 on the file of the
District Munsif Court, Rasipuram.

For appellant : Mr.J.R.K.Bhavanandam
For respondent: No appearance
JUDGMENT
The appellant-defendant has filed the Second Appeal against the
judgment and decree dated 28.6.2002 in A.S.No.132 of 2002 on the file
of the Principal District Court, Namakkal, confirming the judgment
and decree dated 21.3.1997 in 0.S.No.368 of 1992 on the file of the
District Munsif Court, Rasipuram.
2. The averments in the plaint are as follows:

The respondent-plaintiff appeared for the interview for the post
of Attender on 23.12.1991, vide appellant-defendant's 1letter dated
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20.12.1991. His name was nominated along with others, to the
defendant, by the Assistant Director, Employment Office, Salem. He
was appointed as Attender. He received the appointment order dated
4.2.1992 from the defendant. He Jjoined duty on 5.2.1992 as an
Attender 1in the appellant-defendant-Society. He remitted a security
deposit of Rs.1,000/- on 17.2.1992. He was working sincerely,
honestly and worked to the utmost satisfaction of his superiors. The
respondent-plaintiff belongs to Backward Community. His appointment
order does not contain any details as to whether he was appointed
under Backward Community quota or 1in excess of Backward Community
quota. The shortfall, if any in the Most Backward Community quota can
be rectified by the appellant-defendant by recruiting more persons
from the Community concerned, but without any fault on the part of
the plaintiff, he was told. by the appellant-defendant on 29.9.1992
that his services were terminated, alleging that there was a
shortfall in the MBC qguota. The respondent-plaintiff was recruited as
per the Rules prescribed under the provisions of the Tamil Nadu Co-
ooerative Societies Rules, 1988, through the District Employment
Exchange. The respondent-plaintiff had already discontinued his B.A.
Degree course.on 5.2.1992 in order to Jjoin the above post. Without
his fault, the defendant 1s trying to terminate the plaintiff's
services. The above action is highly illegal, unconstitutional and in
gross violation of the defects due to reservation polity of the
Government and those who have already been selected, have to be
regularly appointed by creating additional post. Hence, the plaintiff
filed the 'suit for injunction against the defendant restraining him
from terminating the services of the appellant-defendant. But after
filing of the written statement, the plaintiff amended the plaint for
declaration 'that the alleged order dated 29.9.1992 terminating the
plaintiff from the services from 30.9.1992 on the ground that his
appointment was made on 4.2.1992 in excess of quota for BC or against
the quota for MBC, is arbitrary, null and void and also sought for
mandatory injunction to direct the defendant to reinstate the
plaintiff in service from 30.9.1992. He prayed for a decree.

3. The gist and essence of the written statement filed by the
defendant are as follows:

The civil suit is not maintainable. This Court has no
jurisdiction. The plaintiff was already terminated from service on
30.9.1992. He was appointed as Attender. There is no necessity to
give any details as to on what basis he was appointed. On 29.9.1992
itself, the order of termination. has been passed, and the plaintiff
was aware of the same. He was terminated 1in accordance with law.
There were two vacancies in the Attender post and by the order passed
on 11.11.1991 and 16.11.1992, a letter has been addressed to the
District Employment Officer to forward the eligible candidates. It
was categorically stated that the post is only temporary and likely
to be continued beyond one year. The appellant-defendant received the
list of <candidates and then only, interview was conducted. The
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plaintiff as well as one Sakthi Doss were selected and they were
appointed. On 10.4.1992, they received 1letter from the District
Employment Office, stating that they are not following the communal
rotation. Since Sakthi Doss has been appointed in the Open
Competition quota, and the respondent-plaintiff, who is in the BC
category, was appointed under MBC quota and hence, he was terminated
from service. A resolution was passed on 29.9.1992 and termination
order was passed. He refused to receive the termination order and he
has not attended the Office on 30.9.1992. So, the termination order
has been communicated through Certificate of Posting. The plaintiff
is entitled to file appeal wunder the Tamil Nadu Co-operative
Societies Act before the Registrar and hence, he prayed for dismissal
of the suit.

4. After amendment of the plaint, the defendant filed additional
written statement. The gist of the same is as follows:

The plaintiff 4is not entitled for declaration and mandatory

injunction. The Civil Court has no Jjurdisdiction. Since he was
terminated on 29.9.1992 and he filed amendment only in 1996, and
hence, the /suit is barred by limitation. The suit has been filed

against the President of Rasipuram Silk Handloom Weavers Co-operative
Production and Sale Society. The suit is not maintainable. The suit
ought to have been filed against the Secretary. Hence, he prayed for
dismissal of the suit.

5. The trial Court, after considering the averments both in the
plaint and in the written statement, has framed four issues and six
additional issues and considering the oral evidence of P.W.1, D.W.1,
Exs.A-1 to A-5 and Exs.B-1 to B-8, decreed the suit as prayed for in
the plaint. The defendant preferred appeal and the learned first
appellate Judge, after considering the arguments, has framed four
points for determination and confirmed the judgment and decree of the
trial Court and dismissed the appeal. Against that, the present
Second Appeal has been filed by the defendant.

6. At the time of admission of the Second Appeal, the following
substantial questions of law were framed for consideration:

"(i) Whether the Jurisdiction of Civil Court is
expressly barred under Section 156 of Tamil Nadu Cooperative
Societies Act and Industrial Disputes Act, since the
termination of 'the respondent from service attracted the
definition of Industrial Dispute under Sec.2(k) of the
Industrial Disputes Act which meant any dispute or
difference between employees and employers, or between
employers and workmen or between workmen which is connected
with the employment or non-employment or the terms of
employment or with the condition of labour of any person.

(ii) Whether the provisions of Sec.9 CPC Dbars the
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filing of the suit in Civil Court and that the question of
employment or non-employment was not civil in nature?

(1i1) Whether the finding of the lower Court 1is
perverse on failure to appreciate oral or documentary
evidence regarding wrong appointment of the respondent for
the post of Attender ignoring communal reservation well
protected under Article 15 of the Constitution of India?

(iv) Whether the termination of service of the
respondent was not 1in violation of principles of natural
Jjustice?

(v) Whether the Civil Court has jurisdiction to try the
suit of the nature and decide wupon the violation of
principles of natural justice?

(vi) Whether the claim dintroduced by the amendment of
plaint beyond the period of 3 years was barred by limitation
and that the amendment was subject to limitation?"

7. The respondent as plaintiff filed the suit for declaration
that since he was appointed as Attender as per the order dated
4.2.1992, and since he belongs to Backward Community, and as there
was an excess 1in the BC category and shortage in MBC category, he was
terminated from service and hence, he has come forward with the suit
for declaration that the termination order is null and void and also
for mandatory injunction to direct the appellant=defendant to give
reinstatement.

8. The appellant as defendant resisted the suit stating that the
Civil Court has no jurisdiction and they followed the procedures and
then only they terminated the respondent-plaintiff and hence, they
prayed for dismissal of the suit.

9. The trial  Court, after — framing necessary 1issues and
considering the oral and documentary evidence, came to the conclusion
that the termination order is null and void and granted the decree as
prayed for 1in the plaint. Against that, the defendant preferred
appeal and the first appellate Court has concurred with the findings
of both the trial Court and dismissed the appeal. Against that, the
present Second Appeal has been preferred by the appellant-defendant.

10. Learned counsel for the appellant-defendant would contend
that the Civil Court has no jurisdiction and the respondent-plaintiff
ought to have worked out his remedy only before the Registrar of Co-
operative Societies or in. Labour. - Court 'and not before the Civil
Court. Moreover, the appellant-defendant has specifically stated that
they have followed the procedures laid down under the provisions of
the Tamil Nadu Co-operative Societies Act and they ought to have
followed the communal rotation, but since there was an excess in the
BC quota, on communal rotation, to accommodate the MBC quota
candidate, the respondent-plaintiff was terminated. So, all the
process had been done in accordance with law. The trial Court and the
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first appellate Court has come to the wrong conclusion that the Civil
Court has jurisdiction to entertain the suit. The learned counsel for
the appellant-defendant further submitted that since the termination
order has been issued on 29.9.1992, but the respondent-plaintiff made
amendment only on 6.6.1996 after three years, the suit itself is not
maintainable and is barred by limitation. He prayed for allowing the
Second Appeal.

11. It 1is pertinent to note that the respondent-plaintiff has
not appeared, even though he received the summons from this Court.

12. Substantial question of law (i), (ii) and (v):

First, we have to decide  whether the Civil Court has
jurisdiction to entertain the suit. The admitted facts are that as
per Ex.B-1, the appellant-defendant @ has. received an official
memorandum for filling up of two posts of Attenders and so, on
11.11.1991, the "appellant-defendant addressed. a letter to the
Employment Officer to call for the list of eligible candidates and in
turn, the appellant-defendant received a- list from the Employment
Exchange as per Ex.B-3. Then, they conducted interview as seen from
Ex.A-1 and the respondent-plaintiff received the same and attended
the interview on 23.12.1991. He was appointed as per Ex.A-2
appointment order, dated 4.2.1992. He also paid the security deposit
as per Ex.A-3 on 1 7w, 1890 Zgm SE from==——gme .0 OF onwards, the
respondent-plaintiff is in service till 29.9.1992.

13. It is also admitted fact that as per Ex.B-4, on 10.4.1992,
the appellant-defendant has received the letter, 'stating that the
appointment of two Attenders has not been made in accordance with the
communal rotation maintained by the Government and so, the appellant-
defendant was directed, to remove one person and appoint one MBC
candidate in that vacancy. It is also not disputed as the respondent-
plaintiff has made such averment in the plaint. In pursuance of the
said letter, another letter dated 14.5.1992—-Ex.B-5, also has been
received by the appellant-defendant and in that letter also, it was
clearly stated that the rotation Nos.21 and 22 has been made for MBC
and Open Competition candidates in the 'same place. In pursuance of
the same, as seen from Ex.B-6 dated 29.9.1992, the resolution has
been passed to remove the respondent-plaintiff and the order has been
issued as per Ex.A-5.

14. At 'this Jjuncture, learned counsel for the appellant-
defendant relies on Section 156 . 0f .the Tamil Nadu Co-operative
Societies Act, which deals with bar of Jjurisdiction of the Civil
Court, and Section 156 reads as follows:

"Section 156: Bar of Jurisdiction of Civil Courts--
Notwithstanding anything contained in any other law for the
time being in force, no order or award passed, decision or
action taken or direction issued wunder this Act by an
Arbitrator, a Liquidator, the Registrar or an officer
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authorised or empowered by him, the Tribunal or the
Government or any officer subordinate to them, shall be
liable to Dbe called in question in any Court and no
injunction shall be granted by any Court in respect of
anything which is done or intended to be done by or
under this Act."

15. While considering Section 156, it is true that the
termination order has been passed by the appellant-defendant. But it
was not issued for certain acts of commission or omission. But here,
the termination order has been passed only on the basis of the letter
received from the District Employment Officer for not following the
communal rotation while giving appointment. So, the termination order
has not been passed in accordance with the provisions of the Tamil
Nadu Co-operative Societies Act. In the abovesaid circumstances, I am
of the view that the Civil Court is not barred under Section 156 of
the Tamil Nadu. Co-operative Societies Act. Since the Civil Court is
not barred under Section 156 of the Tamil Nadu Co-operative Societies
Act, no appeal is entertainable under the provisions of the Tamil
Nadu Co-operative = Societies Act. For the above reasons, the
termination of the respondent-plaintiff cannot also not be termed as
'industrial dispute' under the provisions of the -Industrial Disputes
Act.

16. While dt+is appropriate to consider Section 9 of the Civil
Procedure Code, as per which, the Civil  Court has Jjurisdiction.
Section 9 of the CPC reads as follows:

"SecThoWME O: Courtgooivery all wliWid giits unless
barred: The Courts 'shall (subject to the provisions
herein contained) have Jjurisdiction to try all suits of a
civil nature excepting suits of which their cognizance 1is
either expressly or impliedly barred."

17. As already stated, the respondent-plaintiff has challenged
the termination order, which has not been passed for the acts of
commission or omission by the respondent-plaintiff, but passed only
the Dbasis of the letter . received  from the District Employment
Exchange, stating that at the time when the respondent-plaintiff and
another person, by name Sakthi Doss, were appointed, the communal
rotation has not been followed, and of them, one was appointed under
Open Category quota and another was appointed wunder MBC quota, but
since the respondent-plaintiff who was a BC category candidate, he
was removed from service by way of issuance of the termination order.
In such circumstances, the Civil Court has Jjurisdiction to entertain
the suit. It 1is pertinent to note that a suit will 1lie for
declaration that the removal of a person from the Chairmanship of the
District Board, by the State Government, was illegal and also for
injunction restraining the interference with the work as Chairman and
that the said suit is maintainable.
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18. The first appellate Court has considered the decision of
this Court reported in AIR 2000 Noc 82, Madras, (A-1663 Aundipatti
Co-operative Stores Ltd. Vs. The Dist. Munsif, Pariyakulam and
others), wherein, it was observed as follows:

"The Tamil Nadu Co-operative Societies Act, 1983 is
self contained Code wherein regarding the co-operative
activities alien influence 1is averted giving powers to such
co-operative officials to effectively deal with in order to
streamline the co-operative activities wherever it is
required and wherever it is necessary. While such being the
scope and application of the said Act even so far as its
general activities are concerned, it is unimaginable that a
suit could be entertained in the civil Courts regarding
disciplinary proceedings instituted against its officials.
Since always it is the special Act which prevails on the
general provisions of law and the subject being one which is
directly -covered under the Act and Rules, the bar of
jurisdiction of Civil Courts created under S.156 of the Act
undoubtedly prevails and in application of the same, it
should be decided that the suit as 1instituted regarding
disciplinary proceedings against its-—officials and the
orders of injunction granted therein and 'all such acts
perpetrated on the part of the respondent should be declared
null and void and unenforceable in law as they are quite
repugnant to S.156 of the Act from the.very institution of
the suit itself."

19. Moreover, it 1is pertinent to note that before issuance of
the termination order, no notice has been issued to the respondent-
plaintiff. The principles of natural justice has not been followed.
He shall be terminated only after giving him a fair opportunity to
put forth his defence and after reasonable notice before termination.
When the basic right of the respondent-plaintiff is infringed and if
he was arbitrarily terminated without  following due process of law,
the Civil Court can always step 1in to protect the right of the
individual. As per the decision of this Court reported in 1997 (1)
CTC 4 (Somasundaram Vs. Liyakat Ali and another), which was relied on
by the first appellate Court, the Civil Court has jurisdiction.

20. So, I am of the opinion—thatthe first appellate Court, in
paragraph 14 of its Jjudgment, has dealt that the Civil Court has
jurisdiction and when once the fundamental right of the individual is
affected, the Civil Court can interfere and set right the defects.
Hence, I concur with the findings of the first appellate Court.
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21. Substantial question of law (vi):

Learned counsel for the appellant-defendant would contend that
even though the respondent-plaintiff was terminated on 29.9.1992, and
he filed the suit 1in time, but he amended the plaint only on
6.6.1996, for a declaration that the termination order is illegal,
and hence, the suit 1is barred by limitation.

22. As per Article 58 of the Limitation Act, to obtain any other
declaration, the limitation period is three years, when the right to
sue first accrues. Learned counsel for the appellant-defendant would
contend that as per Ex.A-5, the termination order has been issued on
29.9.1992, but he made the amendment in the plaint only on 6.6.1996
and hence, the suit 1is clearly barred by limitation. The abovesaid
argument does not merit acceptance, because, when once the amendment
in the plaint has been carried out, it relates back to the original
date of the filing of the suit. The suit was filed on 1.10.1992. So
even though' the amendment has been made on 6.6.1996, the amendment
reverts back to the date of filing, i.e. 1.10.1992 and hence, the
suit 1s well within time and hence, the suit dis not barred by
limitation.

23. Substantial questions of law (iii) and (iw):

Even though other substantial questions of -law have been raised,
learned counsel for the appellant-defendant has not advanced any
argument on @ the substantial questions of law (iii) and (iv). As
already discussed, after the appellant-defendant has got the 1list of
candidates as per Ex.B-3, the respondent-plaintiff was called for
interview, as seen from Ex.A-1, and he attended interview and he
received the appointment order as per Ex.A-2 and in Ex.A-2, it was
stated as follows:

"UmTemey  2-60  SeT(QETT  ULlgwslky  Qeuunul L Eurssfler Ul lgweSkr Ll 23.12.91
SmsLSlpmn  Yousn o LaT ger CrTys CsmusE opmrmer mursafh &m.Cs.rrer 10420 /87
TeoTLeuT  6Tan.61.18, @ITELTL ULH sSSP OpsameTt SLGmal 2 muss) 1o eflnumeT FEISL
SO LT 2 L e guer usmleE Csrey Qelwiu @ 5292 5 Cssl wsn ussluwTssUILGETT.
uTimel -6 Sl 2 g6 QUSGHET sSSPl Lpmw g i Sneesmtsth eSS
° EMABGLLLH @oumse eorgn 5300/~ (Huml  yaraTn wiEw) UG Curss
SLOLGTLONS  QUPRISLIL(HLL.

@sur'r Liezofiufley (B&@Lf) Lr,rrsrflﬁﬁ]@ﬁ,gj @lﬂrs‘uﬁ@ &,rrsug'@]ﬁ)@ g@é\&rreoﬁ U@sug;ékf)
maussLILEGETT."

24. In the abovesaid Ex.A-2 appointment order, it was not
stated that he was appointed temporarily and it was stated that the

https://hcservices.ecourts.gov.in/hcservices/



respondent-plaintiff will be kept under probation for one year. So,
in pursuance of Ex.A-2 appointment order, the respondent-plaintiff
joined duty on 5.2.1992. He also deposited security deposit as seen
from Ex.A-3, on 17.2.1992. Before he was terminated from service, he
was not given opportunity. As already stated, he has not committed
any misconduct or any act of omission or commission. The case of the
appellant-defendant 1is that only communal rotation has not Dbeen
followed and so, on receipt of the letter from the District
Employment Office, as per the instructions, the appellant-defendant
was forced to terminate one person and since Sakthi Doss has been
appointed in OC category, and since the respondent-plaintiff belongs
to BC category, and since the post has to be given only to MBC
candidate, the respondent-plaintiff was terminated. Even in his
written statement, the appellant-defendant would contend that the
appointment is only temporary. On a perusal of the appointment order,
it 1s seen that the respondent-plaintiff was not appointed
temporarily, but regarding the probation period of the respondent-
plaintiff has' only been stated, i.e. it reads that, "g@ar usmfulw GCsmw
Erafel(mhe Uran® SrussnG SESsrar unusSw massiu@Snm" But, it is not the case
of the appellant-defendant that the respondent-plaintiff committed
any irregularity.

25. In the above circumstances, since the respondent-plaintiff
has not committed any wrong, he will not be liable to be terminated
from services, and before termination, opportunity has also not been
given. Hence, . I am of the wview that the respondent-plaintiff is
entitled for declaration that the termination order is null and void.

26. In Ex.A-5 termination order, it was stated that since Raja
was appointed in the place of MBC category, but he belongs to BC
category, and so, he was terminated from service from 30.9.1992 in
pursuance of the letter received from the District Employment Officer
and in that letter, the authority has not stated anything about the
performance of the respondent-plaintiff.

27. In the abovesaid circumstances, it 1is to be held that the
appellant-defendant has not followed the procedures and issued the
termination order. The trial Court and the first appellate Court have
considered all the above aspects and came to the conclusion that the
selection itself not being.in accordance with the communal rotation
basis and for that, the respondent-plaintiff could not be terminated.
I concur with the findings' of both the Courts below. There 1is no
perversity 1in the Jjudgment and decree passed by both the Courts
below. Both the Courts below have considered all the materials and
came to the correct conclusion.

28. Hence, the Jjudgment and decree passed by both the Courts

below are hereby confirmed. The respondent-plaintiff is entitled to a
declaration and mandatory injunction as prayed for in the plaint. Two
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months' time is granted to the appellant-defendant to reinstate the
respondent-plaintiff.

29. With the above observations and direction, the Second Appeal
is dismissed. No costs.

sd/
Asst.Registrar

/true copy/

Sub Asst.Registrar

cs
To

1. The Principal District Judge, Namakkal.

2. The District Musnif, Rasipuram.

3. The Section Officer, V.R. Section, High Court, Madras.

+ 1 cc to Mr.J.R.K.Bhavanandam, Advocate, SR.71222

Judgment in
S.A.No.100 of 2003

BVN (CO)
RH (21.1.10)

https://hcservices.ecourts.gov.in/hcservices/



