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P.C.:
Heard | earned counsel for the rival parties.
Perused petition.

2. The petitioners have filed this petition after

23 years seeking to quash and set aside the acquisition
of land which was acquired by the State in the year
1975.



The Facts :

3. The factual matrix reveals that the petitioners
were the owners of non-agricultural |and adneasuring 4
Hectors and 66.40 Ares situated within [imts of Nashik
Muni ci pal  Cor porati on. This land was notified for
acquisition by the State Governnment for public purposes
under the provisions of the Land Acquisition Act, 1894

("Act" for short) and rules franmed thereunder.

4. The notification under section 4 of the Act was
i ssued on 22nd Septenber, 1972 foll owed by decl aration
under section 6 on 24th Septenber, 1975. The said
acquisition culmnated in an award under section 11 by
virtue of the agreenent between the parties on 2nd
Cct ober, 1975 since acquisition was for a conpany. The
possession of the land was taken fromthe petitioners

in the year 1982.

Subm ssi ons :

5. The petitioners have now cone up wth the
present petition filed wunder Article 226 of the
Constitution of India contending that the acquisition
was fraudulent, that it was in breach of the rules
framed under the Act and that the agreenent between the
petitioners and the acquiring body was not signed by

all the trustees. The petitioners are al so contending



that there 1is breach of agreenent on the part of the
acquiring conpany and that the | and has not been used
for the purpose for which it was acquired. The
petitioners, thus, submts that the acquisition of the
subject land is liable to be quashed and set aside.
The petitioners have further prayed that the transfer
of subject land under the agreenment dated 16th My,
1975 published in Maharashtra Governnent Gazette dated
2nd Cctober, 1975 be declared as null and void and
further prayed for restoration of the l|and claimng

possessi on t hereof.

6. The learned A G P., appearing for respondent
No.1 - State of Maharashtra, submts that the petition
at the instance of the petitioners is not maintainable
as the petitioners have no locus to file petition since
the petitioners do not have any title as on date. He
further submts that the petition is delayed. | t
suffers fromlaches as the petitioners are challenging
the agreenent executed on 2nd Cctober, 1975 which was
signed by the petitioners with open eyes. He further
submits that the petitioners are not in possession of
the subject I|and having |ost possession in the year

1982 itself. He further submts that as per the policy



of the State, the | and once acquired cannot revert back
to the petitioners. Learned AA.GP., thus, submts that
the petition is without any substance and the sanme is

liable to be dismssed in |imne.

7. M. Mandl i k, |earned counsel appeari ng for
respondent No.2 while adopting the argunents advanced
by learned A GP. submts that the petitioners have
not approached this Court with clean hands. It is not
a bonafide petition. The main purpose of the petition
is to blackmail and harm respondent No.2 and to extract
nmoney. He also reiterated that the petitioners have no
locus to file petition since they are not the owners of

the property in question.

Consi deration :

8. Havi ng heard rival contentions, the petition is
wi thout any substance. Firstly, it suffers from
| aches. The acquisition was initiated in the vyear
1972. Decl aration wunder section 6 of the Act was

published in the year 1975. Agreenment was executed by
the petitioners on 2nd Cctober, 1975. Petitioners
del i vered possession of the land in the year 1982. The

petitioners have w thdrawn conpensati on pursuant to the



agreenent between the parties. As on date, t he
petitioners are not the title holders of the subject
| and. Under these circunstances, the contention
advanced by the respondents that the petitioners have
no locus to file this petition needs to be accepted
(see Satendra Prasad Jain v. State of UP., AIR 1993
SC 2517 = 1993 (4) SCC 369, Allahabad Devel oprment
Authority . Nasi ruzzaman, 1996 (6) SCC 424 , Awadh
Bi hari Yadav v. State of Bihar, 1995 (6) SCC 31)

9. Secondly, the contention sought to be advanced
by the petitioners that the agreenent dated 2nd
Cctober, 1975 is bad and illegal also cannot be accepted
after |apse of 23 years, especially, when the said
agreenent was acted upon by the petitioners with open
eyes. The petitioners have not refunded the anount of
conpensati on nor have they made any statenment show ng
their willingness to refund. In the circunstances, the
subm ssion advanced by the respondents that t he

petition is without any nmerits needs acceptance.

10. Thirdly, the petitioners have also alleged
fraud on the part of the acquiring body. The chall enge

based on fraud necessarily needs adjudication being a



guestion of fact. The fraud can only be proved by
| eadi ng evidence. Such question of fact warranting
investigation of the alleged fraud cannot be gone into
in wit jurisdiction. On this count also the petition
is not maintainable and no discretionary jurisdiction

can be exercised in favour of the petitioners.

11. Lastly, at this juncture, it will be relevant
to take note of the fact that the petitioners had filed
civil suit being Special Cvil Suit No.11/1989. It was
open for the petitioners to set up chall enge based on
the alleged theory of fraud. After having perused the
plaint allegations, it is clear that no such case was
put up in the suit. In this view of the matter,
challenge on the ground of fraud is nothing but an
after thought. At any rate, it is not available to the
petitioners at this stage. After dism ssal of the
suit, the petitioner had filed first appeal before this
Court under section 96 of the Code of Civil Procedure,
1908 being First Appeal No.152/2008. This appeal was
wi thdrawn by the petitioners with |iberty to chall enge
the acquisition. Needl ess to mention that ner e
wi t hdrawal of the appeal does not take away the effect

of dismssal of the suit. Once the suit is dismssed



and appeal is withdrawn, then the decree becones fi nal
and conclusive. Wit jurisdictionis not available to
the petitioners. Had the petitioners wthdrawn the
civil suit, the things would have been little different
but the suit was not withdrawn, what is withdrawn is
the appeal. Therefore, the liberty granted by the
| earned single Judge to resort to any other renedy
keeping all rival contentions open can hardly nake the

petition tenable.

12. In the result, petition being wthout any
substance is dismssed inlimne. No order as to

costs.

(MR DULA BHATKAR, J.) (V. C. DAGA, J.)



