I N THE H GH COURT OF JUDI CATURE AT BOVBAY
Cl VIL APPELLATE JURI SDI CTI ON
VWRI T PETI TI ON NO 2571 OF 2009
Neeta D/ o. Late Shri. Mat huresh
Goswam ... Petitioner
V/s.

Muni ci pal Corporation of Geater
Munbai & Os. ... Respondent s

M .Dharam Sharma with Uma Sharma i/b Dharam & Co.
for Petitioner.

M .M M Mal vankar for Respondent No. 1.
M. N. D. Jaywant for Respondent No. 3.

CORAM A M KHANW LKAR, J.
MARCH 31, 2009.
P. C

1. Leave to anend to nention the correct name
of Respondent No.3. Anmendnent be carried out in

t he course of the day.

2. Heard Counsel for the parties.



3. Rul e. Rul e made returnable forthwith, by

consent. M. Mal vankar wai ves notice for Respondent

No. 1. M. Jaywant waives notice for Respondent
No. 3.
4. As short question is involved, Petition is

taken up for final disposal forthwith, by consent.

5. This Petition wunder Article 227 of the
Constitution of India takes exception to the
Judgnent and Order dated 29th January 2009 passed
by the Assistant Sessions Judge, Gty CGvil Court,
G eater Mnbai in Chanber Summons No. 414/2007 in
L.C. Suit No.5176/2006. It is not in dispute that
the said Suit has been filed to question the
validity of action initiated by the Corporation in
respect of the suit prem ses by issuance of notice
under Section 353 of the Maharashtra Regi onal and
Town Pl anning Act, 1971 (hereinafter referred to as
the "MRT.P. Act") on the ground that the
desi gnat ed structure in the said notice is
unaut horised. Significantly, in the said Suit, the
Plaintiff has already inpleaded the |andlord or the

owner of the suit property as party-Defendant.



Duri ng the pendency of the said Suit, t he
Respondent No.3 filed the abovenunbered Chanber
Sumrmons  praying that he nay be joined as Def endant
No.3 in the said Suit. The case of the Respondent
No.3 is that he is one of the beneficiary of the
property of the Defendant No.2 trust. Besides, it
is at his instance the Corporation initiated action
against the Plaintiff in respect of +the suit
prem ses. The Respondent No.3 has also relied on
the proceedings filed by himbeing Wit Petition
No. 589 of 2008 in this Court for direction against
t he Corporation praying that the action of
Respondents 13 to 16 in the said Wit Petition in
carrying out alterations and/or changes to a
heritage structure known as "Annakut Kotha" and
al so known as "Hari Baba Ki Bangli", which
according to himis integral part of Mdta Mandir
the oldest and nost inportant Mandir of Pushti
Mar gi ya, Vallabha Sanpradaya and governed by the
principles of Vallabha Sanpradaya established by
Jagat guru Shrimad Val | abhacharya, being illegal and
that no action was being taken by Respondents 1 to
5inthat regard. It is the case of the Respondent

No.3 that on account of the said Wit Petition,



directions were issued and the Corporation has
eventually initiated action against the Plaintiff
in respect of the suit structure. The Trial Court
i npressed by the argunent of the Respondent No. 3,
has allowed the said Chanber Summons and ordered
i npl eadnent of Respondent No. 3 as Defendant No.3 in
the pending Suit by the inpugned Judgnent and
O der. The Plaintiff being dissatisfied by the

sai d orders had approached this Court.

6. After hearing Counsel for the parties, the
guestion is: whet her the Respondent No.3 can be
said to be necessary party? Even the Counse
appearing for the Respondent No.3 is not pitching
the case of the Respondent No.3 that he should be
treated as necessary party. According to the
Respondent No.3, however, he is a proper party in
the pending Suit, for which reason, no fault can be

found with the conclusion reached by the |ower

Court in allowing his application. Even this
argument will have to be stated to be rejected.
| nasnuch as, it is commobn ground that Respondent

No.3 is neither the owner nor the | andlord of the

suit property. On the other hand, the owner and



the Ilandlord of the suit property has already been
i npl eaded as Defendant No.2. The argunent of the
Respondent No.3 that he is beneficiary of the
property of the Trust clearly overlooks the fact
that the trust, which is the owner of the property
has been inpleaded as Defendant No.2 in the said
Sui t. The trust would espouse the cause of the
beneficiary. If the argunment of the Respondent
No.3 was to be accepted, all beneficiaries of the
trust will have to be treated as proper parties and
if multiple applications were to be filed, the sane
would protract the proceedings and defeat the

proposed action of the Corporation.

7. The question is: whether the Respondent
No. 3 having filed Wit Petition or for that matter,
conplaint with the Corporation in respect of the
unaut hori sed construction in the suit structure can
be said to be a proper party? The fact that the
Respondent No.3 had filed conplaint or action
initiated by the Corporation on the basis of his
conplaint, cannot be the sole reason to permt
Respondent No.3 to be inpleaded as party- Def endant

in the Suit. The apprehension of the Respondent



No.3 is that the Trust is in collusion wth the
Plaintiff. The apprehension will have to be stated
to be rejected for the sinple reason that the
relief clainmed in the Suit is in relation to action
initiated by the Corporation. The Corporation has
proceeded in respect of the suit structure on
account of wunauthorised construction therein. Such
a dispute would be essentially between t he
Plaintiff and the Corporation. The Respondent
No. 3, however, contends that the Trust may concede
the claimof the Plaintiff that the suit structure
in the present formwas in existence prior to the
datum line. It is not the stand of the Defendant
No.2 Trust that would be determnative of the
matter on the issue. It is the Corporation which
has to deal with that assertion. The Corporation
woul d take a stand on the basis of the official
record maintained in the Corporation. That is a
matter which wll have to be specifically dealt
with by the Corporation in the witten statenent.
Counsel appearing for the Corporation submts that
the assertion nmade by the Plaintiff in this behalf
will be specifically dealt within the witten

st at enent to be filed by t he Cor por ati on.



Mor eover, the apprehension of the Respondent No.3
can be addressed if the Corporation were to exani ne
him as their witness. Counsel appearing for the

Corporation submts that even this condition can be

conveniently conplied with by the Corporation. 1In
that, the Corporation will exam ne Respondent No. 3
as their wtness in support of their case. Once

t he Corporation exam nes the Respondent No.3 as its
witness, it will be open to the Respondent No.3 to
depose on matters which he wuld be able to
substanti ate and support the claim of t he
Corporation in relation to the suit structure being
unauthorised one. That is the |imted issue that

needs to be addressed in the present Suit.

8. In this view of the matter, presence of
Respondent No.3 in the Suit filed against the
proposed action initiated by the Corporation in
respect of the suit structure, would neither be
necessary nor proper. In the circunstances, the
Court below has conmtted mani fest error in
al | owi ng t he application preferred by t he
Respondent No. 3 especially when he can neither be

said to be necessary nor proper party in the Suit



filed by the Plaintiff against the Corporation and
the public trust questioning the proposed action
under Section 53 of t he MRT.P. Act .
Accordingly, the inmpugned Judgnment and Order is
set-aside and instead, the Trial Court is directed
to proceed with the Suit in accordance with |[|aw.

The assurance of the Corporation through Counsel as

recorded earlier, shall be borne in mnd by the

Trial Court.

9. Petition disposed of on the above terns.

A. M KHANW LKAR, J.



