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IN THE H GH COURT OF JUDI CATURE AT BOVBAY
ClVIL APPELLATE JURI SDI CTl ON

FI RST APPEAL NO. 954 OF 1990

The Regi strar,
Uni versity of Poona, Ganesh Khind,
Pune 411 107 .. Appel | ant s

Ver sus
Ms. Kel kar & Kel kar

1194/ 30, Shivaji Nagar,
Pune -411 005 .. Respondent s

Snt. Mnakshi G Kul karni for the appellants
M. N tin Deshpande for the respondents

CORAM : R Y. GANCO, J.
DATE : 30t" JUNE, 20009.

ORAL JUDGVENT:

1. The appellants, nanely University of Poona

entered into contract with the respondents,

a

partnership firm to have certain bui | di ng

constructed for benefit of the appellants.

A



regular contract was entered into between the
appellants and the respondents being contract
dated 1.8.1979. The said contract ran in mnor
details including provisions as regards reference
of disputes between the appellants and the
respondents to an arbitrator. Cl ause 56 of the
said contract speaks of reference of dispute
between the appellants and respondents to the

arbitrator

.1t is seen that the architects who were appointed
in the matter refused to grant and certify the
final bill sent by the respondents. This was done
by architects letter dated 15.2.1982. Bei ng
aggrieved by this decision the respondents deci ded
to have the dispute as regards the settlenent of
bill and other disputes referred to the arbitrator
in accordance wth the provisions of t he
arbitration clause. This demand cane to be nmde
pur suant to t he letter dat ed 18. 3. 1982.
Subsequently the process of appointnent of the

arbitrator was followed and two arbitrators by
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nanme M. Pundalik and M. Gandhe took charge of the
matter and conducted the arbitration proceeding

The appel |l ants and respondents appeared before the
| earned Arbitrators. Evidence was l|led by the
appel lants through their two w tnesses. One of
them was by name M. Gosavi who was then working
as Scientific Oficer. The respondents did not
exam ne any W tness. It is seen that certain
docunments cane to be relied upon Dby the

respondents in support of their case.

. The claim of the present appellants was in the
nature of receiving damages as according to them
t he respondents del ayed the project which resulted
in causing financial |loss as set out in the claim
The claim of the respondents related to certain
items such a steel price escalation, conpensation
for price rise, conpensation for other overheads
et c. Al'l those clains were considered by the
| earned Arbitrators and the claim of t he
appel lants cane to be rejected. The claim of the

respondents cane to be granted in terns of noney
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nore particularly set out in the award dated

26. 9. 1983.

. The respondents wanted to have the said award
converted into a decree in accordance with the
provisions of Arbitration Act, 1940 (hereinafter
referred to as the said Act). For that steps were
taken by the present respondents and ultimately
the application of the respondents to have the
decree in ternms of award cane to be nunbered as
Special CGvil Suit No.549 of 1983 and that the
said suit was assigned to learned Cvil Judge,
Senior Division, Pune (hereafter referred to as
the said Judge). The appellants were aggrieved by
the decision of the Arbitrators in the nature of
rejection of the claim of the appellants. Hence
the appellants filed objections to the said award
and that is how they |odged their protest and
naturally wanted that the award should not be
converted into a decree. The said Judge by his
judgnent and Order dated 12.10.1990 decided the

said suit and passed a decree in terns of an award
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i.e. to say the award which was passed by the
| earned Arbitrator got converted into a decree
thereby directing the appellants to nmake paynents
in terns of noney to the respondents as also the

claimof the appellants cane to be rejected.

. Being aggrieved by this judgnent and decree dated
12.10. 1990 the University of Bonbay has filed the

present first appeal.

.1 have with the assistance of |earned Advocate
Ms. Kul karni for the appellants and M. Deshpande
for the respondents, perused the entire record. It
Is required to be noted that no evidence was
pl aced before the learned Arbitrator by the
present respondents. The learned Arbitrator did
not give any reasons for passing the award. At
this stage, it need be observed that non giving of
reasons by itself will not result into nmaking the
award illegal or nonest. Non giving reasons is
not the point raised by any of the parties before

this Court.
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It was sought to be argued by |earned Advocate
Ms. Kulkarni that the said Judge went through
the record and franed as nmany as 9 issues and that
he was required to give his findings on the said
I ssues by giving reasons. Lear ned Advocate Ms.
Kul karni submtted that the inpugned judgnent and
decree dated 12.10.1990 if considered closely
will go to show that the said judge nerely
narrated the evidence led by the parties in the
nature of oral evidence or the docunentary
evi dence. She further pointed out that the said
Judge has stated the he has gone through the
witten argunents submtted by both the parties
and ultimately the | earned Judge has accepted the
argunents advanced by the respondents and cane to
the conclusion that the respondents have proved
their case and converted the award into decree by
passi ng i npugned judgnent. She pointed out that
in the entire judgnent no reasons are given by the
said Judge as to why he wanted to accept the case

of the present respondents. She also pointed out
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that the said Judge has not given any reasons as
regards the objection raised by the present

appel | ant s.

. She also pointed out that the said judge had
framed the 1issue at serial No. 8 which was
concer ni ng reference of the dispute to the
arbitrators beyond the period of limtation and in
the entire judgnent no reasoning is found as to
why the said judge has answered the issue in the
negative. In  substance, | earned  Advocate
Ms. Kul karni submtted that the inpugned judgnent
dated 12.10.1990 is wthout reasons and therefore
the sane is required to be quashed and set aside
and the said Cvil Suit No.549 of 1983 is required
to be remanded to the Court below for re-hearing
and for passing an appropriate order by giving

reasons.

. Learned Advocate M. Deshpande for the respondents,
tried to justify the inpugned judgnent dated

12.10. 1990 by contending that the |earned Judge
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has framed appropriate issues and has given his
answers to the said issues and in wultimte
anal ysis has cone to the conclusion that the award
deserves to be converted into decree. He
submtted that the | earned Judge has di scussed the
evi dence and has arrived at proper conclusions and
therefore it cannot be said that the inpugned
judgnent is wthout any reasons. The | earned Judge
has exhibited his mnd by saying that he is
accepting t he argunents advanced by t he
respondents. M. Deshpande prays for dism ssal of

t he appeal .

10.1 have considered the rival subm ssion. As
regards reference of the said award to the said
Judge in terns of special CGvil Suit No.549 of
1993, there appears to be no difficulty. Once the
Special Civil Suit No.549 of 1983 was before the
said Judge, it was necessary for the said Judge to
consi der t he entire record, consi der t he
objections raised by the appellants as regards

reference of the dispute to the arbitrators being
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beyond the period of limtation and then discuss
the entire evidence placed before the said Judge,
marshall the evidence and then arrive at final
conclusion for the purpose of giving answers to

the various issues which cane to be franmed by him

11.1f one peruses the entire judgnent, the said
judge has not given specific reasons as to why he
wanted to accept the argunents advanced by the
| earned advocate for the respondents. When the
appellants had raised the point as regards the
reference to the arbitrators being beyond the
period of limtation it was absolutely necessary
for the said judge to deal with that point first
because the said point went to the root of the
matter and after giving appropriate reasons he
shoul d have then proceeded to consider the entire
evi dence and decide the matter by giving reasons.

He has not done so.

12.Even if the said Judge wanted to dismss the

obj ections raised by the appellants he could have
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done so by giving reasons. The sane has not been
done. I nfact, the operative order passed in the
i mpugned j udgnent speaks as foll ows:

Decree in terns of award be passed
It was absolutely necessary for the said Judge to
pass an Order as regards the objections raised by
the appellants and if at all he was inclined to
dismss it, he should have added appropriate words
in the operative part. In the absence of the
appropriate wrds, so as to deal wth the
objections raised by the appellants this Court is
unable to know whether the objections raised by
the appell ants have been decided or not. This in
my view is material irregularity in deciding of
the Special G vil Suit No.549 of 1983

and the objections filed by the appell ants.

13. Wth the aforesaid discussion, the only course
left open for this Court is to set aside the
I npugned judgnent dated 12.10.1990 and renmand the
matter to the said court for determnation in

accordance wth provisions of Jlaw wth the
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directions that the Judge who shall now be
deciding the matter shall consi der the question
of limtation raised by the appellants as regards
reference of the dispute to the arbitrators beyond
the agreed period of 28 days. He shall also
consider the entire matter afresh and decide the

matter.

14.1n view of the aforesaid discussion, the first
appeal is being disposed of by passing the

foll ow ng order:

ORDER
I . The judgnment and decree dated 12.10. 1990 passed by
the learned Civil Judge Senior Division, Pune in
Special Cvil Suit No.549 of 1983 is set aside
The Special Cvil Suit No.549 of 1983 is restored
to the file of the Court of Cvil Judge, Senior
Di vi si on, Pune. The record and proceedi ngs of
this case be sent to the court of Gvil Judge,
Seni or Division, Pune as expeditiously as possible

and in any case before 31.7.20009.
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. Upon receipt of the record and proceedi ngs,
the learned Cvil Judge, Senior Division, Pune
shall offer hearing to Ms, Kel kar & Kel kar Dbei ng
claimants in the Special Cvil Suit No.549 of 1983
and the University of Poona being respondents in
the said Cvil Suit. The said Judge shall franme
appropriate issues, consider all the points which
may be argued before him and then decide the
matter in accordance with the provisions of |aw
i.e. the said judge shall decide whether the
decree is required to be passed in terns of the
award or any other suitable order is required to
be passed. He shall also decide the objections
raised by the present appellants-University of

Poona.

i1i.ln the facts and circunstances of the case there

shall be no order as to costs.

iv.Upon receipt of the record and proceedings the

G vil Judge, Senior D vision, Pune shall hear and
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di spose of the aforesaid suit as expeditiously as
possi bl e. It is clarified that no views are
expressed on the nerits of the suit which is

required to be decided by the | earned Judge.

(R Y. Gnoo, J.)



