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CORAM C. L. PANGARKAR, J.
JUDGVENT RESERVED: 17.02.20009.

JUDGVENT PRONOUNCED : 27.02.2009.

JUDGMENT:

This appeal iIs preferred by the
appellant feeling aggrieved by the rejection of the
application filed by the appellant before the
Enpl oyees State Insurance Court at Mrgao under
Section 77 of the Enployees' State Insurance Act,

1948.

2. The facts giving rise to the appeal are

as foll ows:

The Inspector of the respondent no.?2

visited the establishnent of the appellant on



18.11.1981 at Sancoal e I ndustrial Estate where he was
told that the entire records were maintained by the
Head O fice at Vasco-da-Gm and therefore, the said
i nspector went to Vasco-da-Gama at the Head Ofice.
Partner of the appellant's firm produced all the
records before the inspector. He produced the three
attendance registers, one pertaining to the workshop
at Sancoal e, the second of the ship division or ship
repairs and the third was of the Head office of the
appellant. It was found by the said inspector that
two persons were engaged at the workshop, nine
persons were engaged in ship repairs and three
persons were engaged as office staff at the Head
of fice. There was thus staff of fourteen persons
wor Ki ng. Therefore, the respondent no.l1 sent a
|l etter dated 21.01.1982 inform ng the appellant that
a Code nunber has been alloted and directed the
appellant to register the enployees working with it

by filing declaration. The respondent no.2 by letter



dated 18.02.1983 and 12.05.1983 inforned the
appellant that the contribution to be nmade by it has
been worked out to Rs.9,889.55 on ad-hoc basis and
directed the appellant to pay the contribution. The
appellant replied that it was not covered by the Act
and was not |iable to pay any contribution

Utimately an order under Section 45-A of the Act
cane to be passed, which order was challenged by
filing an application under Section 77 of the E S.I.
Act, 1948. By that order under Section 45-A of the
Act, the appellant was asked to pay a sum of
Rs. 25,726.35 for a period from 01.08.1980 to My,
1985 plus interest anmpunting to Rs.6,818.45. The
said order was challenged before the E.S.I. Court by
filing an application under Section 77 of the Act.
The | earned Judge of the Trial Court found that since
nore than ten enployees were working the appellant
was covered by the provisions of the E. S. 1. Act and

the application under Section 77 of the Act was



barred by limtation. Holding so, he dismssed the
appl i cation. Being aggrieved by that order, this

appeal has been preferred.

3. The appeal was admitted by this Court

on the follow ng three substantial questions of |aw -

(1) Whether the establishnment of steel
fabrication and machi ne shop at Sancoal e
I ndustrial Estate; Ship Repairs Division
at MPT and Head O fice at Dharnanand
Kossanbe Buil di ng, at Vasco- da- Gang,
Goa, can be amalgamated to bring the
three distinct activities under the
provisions of ESI Act, as the said
activities are totally distinct and
i ndependent and they are not connected
to each other, as neither they are in
the same prem ses, nor in the precincts
therefore and neither the enployees
enployed in the respective units are in
connection wth the work of each
I ndi vi dual est abl i shnent as required



under Section 2 (9) read of Notification
dated 21.06.1977 ?

(ii) \Whether the enployees at ship
repairs unit in MPT were “Dock workers”
and as such were not covered under the
provi sions of ESI Act ?

(iii) Whet her t he ESI Cour t has
commtted error in law by holding that
application under section 77 was barred
by limtation, as cause of action arose
when the Code nunber was allotted to
appel lant on 21.01.1982, in as nuch as
order which was inpugned before the ESI
Court was dated 10.06.1987 passed under
section 45-A and as such the application
which was filed on 23.06.1987, was wel |
W thin t he prescri bed peri od of
limtation ?

4. The | earned counsel Shri Pangam rai sed
mainly two grounds to contend that the establishnent

Is not covered under the ESI Act. The first ground



that was raised by him was that there nust be
fulfillment of the four conditions before the
Notification issued by the Governnent of Goa on
21.06.1977 could be applied. In order to understand
his subm ssion, it is necessary to reproduce here

the said Notification:

“Any premses including the precincts
t hereof whereon ten or nore persons but
in any case less than twenty persons are
enpl oyed or were enployed for wages on
any day of the preceding twelve nonths,
and in any part of which a manufacturing
process is being carried on with the aid
of power or is ordinarily so carried on

but excluding a mne subject to the
operation  of the Mnes Act, 1952
(Central Act 35 of 1952), or a railway

running shed or an establishnment which



is exclusively engaged in any of the
manuf acturing processes specified in
clause (12) of Section 2 of t he
Enpl oyees' State |Insurance Act, 1948

(Central Act 34 of 1948)”

5. According to him the four conditions

are as foll ows:

(i) There nust be sone prem ses or precincts,

(ii) Ten or nore workers nust be engaged,

(ii1)They nmust be engaged on wages on any day
of the preceding year and

(iv) Manufacturing process should be carried on

with the aid of power.

He submts that one of the units of the

appellant is of repairs to ship which is a ship



division. He contends that there are no prenises as
such utilised for the purpose of the repairs since
the ships are repaired while they are berthed in the
dock or sea. He contends that in no case the sea or
hi gh sea could be treated as prem ses. There can be
no doubt that the repairs to the ship are carried out
when the vessels or ships are berthed in dock or at
times even at high sea. They may not be berthed in
any prem ses as such, yet it cannot be said that
because of that reason ESI Act cannot be applied to
it. As far as repairs to ships is concerned the
enpl oyees of the appellant may be required to go to
different ships for its repairs. But the prem ses
that are to be treated as premses in the instant
case would be the place where from instructions are
i ssued to enployees to repair any particular ship and
the place from where this work is supervised. For
I nstance there could be agencies or establishnents

which undertake repairs to heavy nachinery which
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cannot be noved. Such a machinery is never brought
to the workshop of the repairer, but they are
repai red by sending skilled enployees on the site for
repairs. Such an establishment though may not have
a workshop as such yet the establishnment where it
receives the orders for repairs and supervises the
work would all the sane be prem ses which would fal

under the word prem ses. | therefore, do not find
any substance in the contention of M. Pangam t hat
there are no prem ses as such for repairs of the shop

and therefore the Act would not apply.

6. The second ground that was raised by
himis that all three units are separate and none of
them has ten or nore enployees. He submits that
therefore, the condition no.2 is nor fulfilled. This
subm ssion is also not correct. To deci de whet her
different units are part of the sane establishnent,

the Court has to assess the extent of functional
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integrity between them and al so whether one unit can
exi st conveniently and reasonably w thout the other.

Foll ow ng are the three units:

(a)Ofice i.e. admnistrative work preni ses
(b) Departnent of repairs to ship and

(c)steel fabrication.

Wthout there being an office 1i.e.
Adm ni strative Departnent neither of the two other
departnents can work independently nor can it exist.
The managenent of both the other wunits is |ooked
after by the Admnistrative Departnent al one.
Further, the appellant in his evidence admts that in
the workshop at Sancoale they are manufacturing and
repairing the small parts and pieces. He also admts
that sone parts required for the repairs of the ship
are manufactured at the Sancoale workshop It is

further admtted by him that he carries out ship
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repairs activities in the name and style of Syndicate
Mari ne Ent erpri ses. He admts t hat for
adm ni strative work of both the workshop they have a
comon office. It is thus, clear that neither of
the units can be run conveniently and independently
of the other. Thus the respondents are justified in
clubbing all the units together. The office has a
staff of 3 persons and ship repairs unit has a staff
of 9 persons. It is clear therefore, that the total
nunber of enployees even if two units are cl ubbed
exceeds 10. The | earned Judge of the Trial Court
therefore, did not fall in error in holding that the
units were rightly clubbed together by the respondent

by i nplenentation of the ESI Act, 1948.

7. The next question required to be
considered is whether the application under Section
77 of the Act was barred by Ilimtation. The |earned

counsel for the appellant submts that the cause of
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action arises only when the claimis nade and such
an application wunder Section 77 of +the Act 1is
required to be filed within 3 years fromthe date of
the claim The | earned Judge of the Trial Court has
held the application to be tinme barred because the
appellant admtted in the evidence, the application,
to be tinme barred. The question as to whether the
application is barred by |limtation or not cannot be
deci ded upon an adm ssion of a witness in evidence,
in this particular case. The question as to on which
date the cause of action arose and which facts
constitute the cause of action has to be first
det er m ned. It seens the |earned Judge found that
the date on which the Code nunber was allotted is the
date of cause of action. The date of cause of
action cannot be treated as the date of allotnent of
code nunber. Even if a wtness may say that
al l otment of code nunber is treated by him as cause

of action the Court cannot proceed on such
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assunpti on. It nmust be seen which one of the two
would be treated in law as a cause of action. In
Section 77, the word used is claim dCdaim has to be
necessarily interpreted to nmean a demand of certain
sum of noney payabl e as contribution. Thus the cause
of action would arise when a claim for specific sum
of noney is nmade as contribution. In the instant
case the claim for contribution of Rs.25,726.35 was
made on 10. 06. 1987 and the application under section
77 was filed on 23.06.1987. It is thus, filed within
three years. The application therefore, could not be

said to be barred by limtation.

8. The learned Judge has held that the
enpl oyees of the appellant cannot be called Dock
Wrkers because they are not enployed in connection
with the work of |oading and unloading of ships or
any other functions of navigation. In view of the

fact that they are not in fact connected with | oadi ng
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and unl oadi ng or actual function of navigation, they
cannot be said to be Dock Wirkers. | do not find any
reason to interfere wth this finding of the Trial
Court, in view of the decision of this Court in Ms
Italab (Goa) Pvt. Ltd. v. Deputy Regional Director
reported in Appeal under E.S.1. Act No.l1l of 2001, on

12. 09. 2008 at Goa.

9. In view of this fact, | concur wth the
view of the Trial Court that the appellant is
governed by the provisions of the Enployees' State
I nsurance Act. | see no nerit in this appeal and it

is dism ssed.

C. L. PANGARKAR, J.

I h/.



