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RESPONDENT

- Satish Agrawal, aged

about 40 years, son of Shri

 Bajrang Lal Agrawal, aged

about 42 years, Proprietor -
Prateek Sales Asso;ﬁid}és,
Light Industrial Area, Near
Kothari ‘Damar Factory,
Hathkhoj, Bhilai, Distt. Durg
(C.G.)

M/s. ‘Rdmesh‘wdrctm Steel
and Power Private Limited,
through - Director,
Radheshycm Agrawal,
Office - 215 Deshbandhu
Comp!ex, - Aamanakaq,
Raipur (C.G.) through —

- General Power of Attorney -

Hoi‘dé;r‘—* Sashank Sesh, son
of Saradchad Sesh, Chief

Accoun’ront, r/o. Ramkund

. Rcupur (C.Gl)

e
PETITION UNDER SECTION 482 OF THE CRIMINAL PROCEDURE
- CODE, 1973




HIGH COURT OF CHHATTISGARH AT BILASPUR

(SB: Hon'ble Mr. T.P.SHARMA, J)

M.Cr C.No 478 of 2007

| Satish Agmtﬁmi
Vs.

M/s. Romeshwaram Steel and Power Provate Limited and another

ORDER BE POSTED FOR PRONOUNCEMENT ON 31/8/2009

Sdi-
i T. P. Sharma |
| Judge |
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HIGH COURT OF CHHATTISGARH AT RYLASPUR
M. Cr €. No 478 of 2007

Petitioner Satish Agrowal, aged about 40 vears,
son of Shri Bajrong Lai Aqr*nwcxi aged
gbout 42 vyears, Proprietor-Proteek
Sales Associates, Light Tndustrial Area,
Near Kothari Damar Fucmry, Hcﬁ'hkho i
guimi Gisit.Dur g \C {‘77 Fi

Versus
RESPONDENT M/s. Romeshwaram Steel and Power

Private Limited, through - i’)ibecfor_L
Radheshyam Agrawal, Office - 215,
Deshbandhu  Complex, Aamancka, -
Raipur {C.5.) through - General Power

of Attorney Holder - Sashank Sesh,
son of Soradchand Sesh, Chief
Accountant, r/o. Ramkund Raipur
(C.6.) | o

{Petition under Section 482 of the Code of Criminal Procedure, 1973)

(S8: Honble fir. T.P. Sharma, J.)

Present:
Shri T.K Tiwgri, counsel for the netitioner.
Shri 8.P.Sharma with Snri Vivek Chopra, counsel for 'rne. mapondeﬂ‘f

—————— e o R P o e Y O TR R 0 B B A i A -

Order
(Delivered on 31" August, 2009)

1. The petitioner has filed this petition under Section 482 of the Code of
Criminal Procedure, 1973 (in short ‘the Code) for 'rquqshm_gntof order
taking cognizonce dated 22 8.2006 passed by the Judicial Mogisirate First
Closs, Rainur, in Misc. Criminal Case No 1262/06 against ?hg_”pg?i?ionér‘.
Same has been challenged before the 8™ Additional Sessions Judge (FTC),

Rainur, in Criminal Revision No.11/07. ,_earwd Btk Addmonal 5esﬁsmns'

Judae has digmissed the revision only on the ground that order impugned is

interlocutory order and revision is barred under Section 397(2) of the

Code
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2. Quashment iz prayed on the ground that without there being any allegation
of service of notice of demand upon the petitioner for the offence
punishable under Section 138 of the Negoticble Instruments Act, 1881 (in
shert the Act, 1881'), the triol Court has registared the complaint éqd has
taken cognizance ond has issued precess against the petitioner ond some
has been confirmed in revigion. Both the Courts below have committed
illegality and continue of proceeding on the basis of such .complaim_ would

be abuse of process of the Court.

3. T have heard learned counsel for the paorties and perused the order

impugned and other documents filed on behalf of the petitioner.

4. learned counsel for the petitioner vehemently argued thet in case of
complaint for the offence punishable under Sections 138 of the Act, 1881,
the complainant is required to make sufficient allegation reguired under
Section 138 of the Act, 1881, but the present complainant hes qgiiy alleged
that natice of demand dated 27.5.2006 has been issued to the petitioner
but hos not alleged in his complaint that when notice was served upon the
petitioner. Learned counsel further argued that in the absence of such
allegation, cempiainf in present form is not maintainable and proceeding on

the basis of such complaint would be abuss of process of the Court. -

5. Learned counsel placed relionce in the matter of Sonjay Bhandari etc. v,
Sate of Rajasthan' in which the High Court of Rajasthan has held that
order tnking cognizance is not interlacutory but final order ond revision
against such order is maintainable. Learned counsel further placed reliance
in the metter of Rajeev Kumar v. State of U.P. & Ors.? in which the High
Court of Alichabad has held that order taking cognizance ean be challenged
in criminal revision or under Section 482 of the Code. Learned counsel alse
ploced relisnee in the matter of Madhu Limaye v, State of Maoherashtrs®
in which the Apex Court has held that powers under Section 482 of the

Coe may be exercised considering the following 3 restrictions namely, -

52000 Cril.J.2291
2009 Cril.7.142
FAIR 1978 SC 47




provision in the Code for the
aggrieved party: |

(2) That it should be exercised very sparingly to prevent abuse
of process of any Court or otherwise o secure the ends of.

(3) That it should ne+ be exercised ag against the express bar of
iaw engrafted in any other provision of the Code, |

Pares-8, 9 and 11 the respondent has made specific allegation ?’hcr!'_mﬁ{;e
hos been issued and has been served upon the petitioner, but he has not

made the heryment, 'rhm'efore, he has filed complaint,

Thisis a petition under Section 452 of the Code fop quashment of criminal
hampiain‘i’ pending before the Court of Judicial Magisfr-g?a‘ Fi_r_s’_f Clasg,
Rﬁipt;!r. Power under Section 482 of the Code is e,xcepf;'qna} n nature and
should be used sparingly.  While dealing with exercise of power under
Section 482 of the Code in the matter of M/e. Zandy Pharmaceutical ﬂ
Works Lid. and others v, Mg Sharaful Hagque and a?hers‘* t eﬂpev '
Court hag held thue,

“B.  Exercise of rower under Section 482 of the Code in a case
of this nature is the exception and not the rule. The Section
does not confer any new powers on he MHigh Coupt, It only saves
the inherent power which the (ourt possessed before the
enactment of the Code. I+ envisages three circumstances under.
winich the inherent Jurisdiction may be exercised, naimely, (i) 1o
give effect +o an order under the Code, (i) +o prevent abuse: of
the process of cour-"r, and (iii) to otherwise secure the ends of
Justice. It is nejther possible nor desirable 1o lay down any
inflexible rule which would aovern +he exercise of “inherent
Jurisdiction. No legisiative enactment dealing with procedure can
provide for ol cases thar may possibly arige, Courts, ﬁ'tei"efwé,
have inherent powers apart from express provigions of law which -
are necessary for proper discharge of functions ond duties
imposed ugon them by kw. That is the doetvine which finds
expression in the section which merely recognizes and preseryes-
inherent powers of the High Courts. Ajj courts, whether civif o
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criminal possess, in the absence of any express provision, as
inherent in their constitution, ail such powers as are necessary to
do fhe right and to undo a wirong in course of administration of
Justice on the principle “guandoe lex aliguid alicui concedit
concedere videtur et id sine quo res ipsae esse non potest* (when.
“the low gives a person anytning it gives him that without which it
cormot exist). While exercising powers under the section, the
court does not function as a court of appeal or r‘aﬁéioﬂ
inherent jurisdiction under the section though wide has to be
exerciged sparingly, corefully and with coution and only when
such exercise is justified by the tests specifically laid down in
the section itself. It is to be exercised ex debifo jusiiviae o do
real and substantial justice for the administration of which alone
courts exist. Auﬁ-nomfy of the court exists for advancement of -
Jjustice and if any aitempt is made to abuse that authority so.as
to produce injustice the court has bower to prevent abuse. Tt
would be an abuse of process of the court to ailow any action
which would result in injustice and prevent promotion of justice.
In exercise of the powers court would be justified to quash any
proceeding if it finds that initiation/ continuanee of it amounts to -
abuse of the process of court or quashing of these proceedings,
would otherwise serve the ends of justice. When no offence ig
disciosed by the complaint, the court may examine the question
of fact. When a complaini is sought to be quashed, it is
permissible to look inte the materials to assess what the-
complainant has alleged and whether any onence is made out
even if the aiiega‘hons are accepied in fovo."

While dealing with the question of necessity of making specific allegation in
case of comp!aint under Section 138 of the Act, 1881 the Apex Court in
the matter of S M.5. Pharmaceuticals Ltd, v, Neete Bhalia ond
ancther® hes held that the complainant is required to mak e ‘ngcessary
allegation that at the time of commission of the offence the accused'was in

charge of, and responsible for the conduct of business of the company.

While dealing with the same question, the Apex Court in the matter of

Sabitha Ramamurth wy & Anr. v. R.B.S. Channcbasavardkya® has held -

that the complainant is required to make averment in the complaint that all

Directors of the Company were responsible for clearance of the liability.

o
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10. This is a petition under Section 482 of the Code and even the order not
revisiable in terms of Section 397(2) of the Code can be quashed in

exercise of inherent jurisdiction.

i1 The complainont has made specific allegations in paras-8, 9 and 11 w!‘uch

read as undor -

8. aw 5, 9w % wwara wWRard) 4 fawim 27 /052008 w
g s/ 9§ aifrgaa » Wi wEE ux GfiE wed gd gfaa
%mﬁwﬁﬁﬁﬁmﬁaﬁm wafeg Ry 9 = @)
R I R G L " encﬁ?d 'Ei“{,_“f \ui‘%s By
T Ty HTd BN 6§ | ‘

8. ¥ {&, wWRard) gro 3Ra vy g = B wie # gm A
sy g aRardl ») smeRE riéﬁi cb"‘i Al G 32,368,172/ —
'@q'é mﬁaﬁﬁ?mﬂﬁﬁammﬂ‘IWngﬂaﬁﬁ

iivG woaEa 0 wd fewm Wi ‘

11. 78 1%, 9Rarm %1 wRor frrie 25705 /2008 @) wers g,
e AT g uEw 990 g el @ g smrEeer 8 g
# vRardt w1 urr o gen e Wl Wi yEer Ot e @
aw A afrge grr A @) W w1 graE wRard o R
I BRe Pear 9 2, s wRee wrmaf 8 3?':"%_?&? LES T
9 } 7y e @ 4IRER 9 saoReR @ safad)

12.Para-9 specifically reveals that ofter receiving notice by the petitioner, he
has failed o pay the amount of cheques, inw-ofor*e | '!'ha
complainant/respondent has filed complaint before the Court wn‘thm
prescribed time. The aliegation made in the complaint satisfies the
requirement of Sections 138 & 142 of the Act, 1881, Even otherwise "F;his is

a question of fact to be decided on the basis of evidence.

13. The trial Court has taken cognizance on the basis of complaint supported
by an affidayit of the complainant in terms of Section 145 of the Act, 1881,
While taking cognizance against the pe‘titibnar, learned Judicial Magistrate
First Class has not committed any illegality. T do not find any merit in this

petition.

14 Consequently, the petition being devoid of merit is liable to be dismissed

and it is hereby dismissed. | e sdi-

T. P. Sharma
Judgg“




