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| HIGH COURT OF CHHATTISGARH AT BILASPUR '- |

Cr-iniina_l ADpedI No.789 of 2006
|1 CORAM: 'HON'BLE MR.T.P.SHARMA &
. 'HON'BLE MRR.L. J'HANWAR JJ.
L APPELLANTS 1. Jagat Ram Sahu S/o ‘Panchram Sahu A
- (@n qul) _ _aged about 66 years R/o Village - Urla.

P.S. Poolgaon Dist.Durg (C G)

2 Dlleshwar' @ Monu S/o J' aga'r Ram Sahu __
v ‘aged about 25 years R/o Vlllage-UrIa P.S.
Poolgaon Dist. Durg

Versus.

RESPOND% T .- State of Chhattisgarh,  Through PS.-

SN Poolgaon, Dist. Durg (C.6.)

(CRMINAL APPEAL UNDER SEC'I'ION 374 (2) OF. THE CODE OF CRIMINAL
PROCEDURE 1973) L

MriArun Kochar counsel for the appeliants. :
Mr Ashish Shukla, Gover'nmen'r Advocate with M. Sandeep Yadav Q
Deputy Gover'nmem‘ Advocm‘e for the State/ r'esponden'r o

JUDGMENT |
(Passed on 30"‘ November' 2009)

The Judgmen‘r of The Cour'1' was delwered by T.P. 5har'ma J' -

L By ThIS appeal the appellan'rs have challenged the Iegall'ry and pr‘oprle‘ry of?

the Judgmen'r of conviction & or‘der' of senTence da'red 20.3.2006 passe N
by 'rhe F:ffh Addl‘rlonal Sessuons Judge, Durg, | m Sessions  Tri alf .

No. 137/2005 whereby & whereunder' Iear'ned Fifth Addl‘rlonal Sessuons.f". .
Judge after holdmg the. appellants gunlfy for causing dowry death and§ - .

. mur'der' of Anita, wife of appellant NoZ Dileshwar, convicted for the
offence pumshable under' Sechon 304 B and 302/34 of ’rhe Indlan Penal; X

Code and sen'renced ’rhem to undergo wnpmsonmen‘r for' Ilfe and 'ro pay a |




fme of Rs. 1000/-- in defaulf of paymem‘ of fme to further under'g
rlgor'ous lmpr'lsonmenT for 6 mon’rhs on each count for each offence. -

J udgrhen'r' & ordei“‘ are challenged on fhe ground'fha'r without ’rhe’re beihg

any: clmchmg and cr-edlble evidence, 'rhe Court below has convicted and

_ sen‘renc ed 'rhe appellan‘rs as aforemenhoned and Ther'eby commn"red

|Ilegall'ry.

. Case of the pr'osecu?:on in brlef |s ‘rha‘r deceased Aru'ra ‘wife of appellan‘r R

No.2 D leshwar and daugh‘rer' in- Iaw of appellant Nol Jagat Ram mar'r'led'

wﬁh : deshwar' m ?he ear 2003 She was r'eStdm wrrh 'rhe a ellanfs in
Y 9 PP i

_ "rhellr' house On 154, 2005 at abouT 6.30 p.m. she recelved burn injuries in _

fhe;hoase of the appelfan'rs She was shifted to District HOSpITGl Durg for

i.m'm'edlafe treatment. She was exammed by Dr.A. KM'Sh'"a (PW- 12) vide |

Ex. P/17 She was burn up. fo 98% A'r abouT 7. 20 p rn m’nma'non was senf .

to fhe police vide Ex. P/5. Pr'esen‘r appellanf No.2 also received bur'n

mJur'les She was examined by Dr' AK.Mishra (PW-12) vide Ex.D/6, He was -
bur'n up to 30%. D:schar-ge 'rlcke'r of appellan‘r Dileshwar is Ex. D/4. Dur-mg

. ; __'rhe cour'se of ‘rrea’rmen’r on 16 4 2005, ‘the pollce requesTed the Execu'uve g

Magxs'rr‘afe for recor‘dmg dymg declar‘a‘hon of mJur'ed Anita vide Ex P/26;

and also requested the docTor' for exammaflon of The in Jured AmTa as to .
'- whe'l'her' sheisina posmon togive sfafemem‘ Vlde Ex P/25. The docfor‘ has

- 'exammed and Cel“'l'lfled that she isina position to gtve the s‘rcn‘emen’r Her |

dymg declar‘a‘rlon was r'ecor-ded by Execuflve Magls?r'a're Ashokkumar" b

._ -Shr'lvasfava (PW-9) vide Ex. P/11 in whlch she has spec:flcally deposed ThaT
'her' husband and fafher’-m-law have set. her ablaze Dur'lng cour'se. of :

| 'rr'ecn‘mem‘ she died on 16.4.2005 aT abouf 8.40 p m. Death was m'hmcn‘ed _
.bY the doc’r_ar' to pall_ce.wde_ Ex.P_/24. On the ba_sus of m_’rlma’non (Ex.P/_24_), B
__ _poliae-sTafionébu#g: hecof-ded frierg 'infimafi.on vide Ex. P/'2'2 and regisfered
: mehg was r'ecorded vade Ex P/23, FIR. was r'ecor'ded vude Ex P/27. Aﬂ'er

: ' _summomng The wn‘nesses vnde Ex.P/10, inquest over the body of deceased i

| Am’ra was pr‘epared vide Ex. P/1A Dead body was sen'r for' auTopsy to -

| DIS'h"IC'l' Hospl'ral Durg .:v_|de Ex.P_/__lZ._. _Au'rops_y was conducted by i :




®
Dr.Padmakar Mishra (PW-17) vide Ex P/29 100% burn IﬂJUI"IBS were found :

~over The body of deceased Anita. Death was as a result of prlmary

‘neu’ro_g’mc shock as a result of burn. Burn piece of cloth, broken piece of

ba’ngles and match box were recovered from the spo’r wde Ex.P/3.

Con‘ramer con'ralnmg kerosene, burn piece of curfaln burn plece of lungi

l

and whl're shll"'l‘ were also recovered from the spot vide Ex. P/4 Articles of

dowry were selzed from accused/appellam‘ No.2 Dl!eshwar vnde Ex.P/6. On

\f.( . 15, 4 2005 rooms whlch were used by the appellanf Dlleshwar and deceased: |
'Anl'ra ,were sealed vide Exs P/7 and P/8. Spot map was prepared by

| o | mveshga‘rmg offlcer vide Ex. P/18 Spo’r map was also prepared by Patwari

(v ) T ,‘ vnde Ex P/2 The accused were arres’red vide Exs.P/19 and P/ZO Selzed !

ar'rlclesawere Senf for chemlcal examination v;de Ex p/21.

4. .S’ra‘remen'rs of 'rhe wn'rnesses were recorded under Section 161 of the Code

of | Crlrmnal Procedure, 1973 (in shorT ‘the. Code) where mother of ?he‘é
B - | deceased has stated Tha'r the deceased has given oral dylng declaration L

and has told to her mofher namely, Suman Bai that the appellam‘ has

caused burn in juries to the deceased After comple’rlon of mvesflga?lon
charge sheet was filed in the CourT of the J udlclal Magistrate First. Class,

' Durq, who in ‘rurn commitfed the case to the Coqr'r of fhe__ Sessm_ns J udge,_;
'Dnrg fr_'om where Fif’r'h.Addijional Sessions Judge, Durg received the same

i | l B on-,'rran.sfer for trial. | o

| 5. In order to prove the gush‘ of ’rhe appellants, prosecution examlned as: .

many as 17 witnesses. Statements of the accused/appellan'rs were also:

:recorded under ~Section 313 of ’rhe Code where 'rhey denled 'rhe;

! T ' clrcums’rances appearmg agalnsT Them and claimed innocence and faise; .

|mpI|cahon in the crime in ques*non-.

:L“"“\ 6! AfTer affordmg an opporfunl‘ry of hearmg to ’rhe par'rnes Flf'l'h Addl’rlonal -
!

'_-Sessmns ‘Judge has convnc’red and - senfenced The appellan’rs as

IR \; | -afor_emen‘rtoned.
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Shuklai Government Advocate with Mr' Sandeep Yadav, Depu‘ry Governmen‘r_

_'Advoca're for the S‘rafe and perused the Judgrnen'r |mpugned and record of -

The Co ur'1' below.

8. Lear'neid ‘counsel for the appellants vehemen'rly ar'gued fha’r though the

, appellan'r No.1 .Tagai' Ram Sahu; died within 7 'years of her marmage as: a

'abnor'mal circumstances but the same is not’ sufﬂcnen'r for: drawmg

-4.

deceased (Ex. P/11) buT r‘ecordlng of dymg declar'a'rlon is SUSPICIOUS -
Prosecuhon has no’r proved genuuneness and 'rr'ufhfulness of . dymg .

declar'a'rson On ‘the other hand, appellan’r No.2' Dlleshwar' @ ‘Mond, -

o . 7. Wé h;a{re heard Mr.Arun Kochar, counsel for the appellants and Mr. Ashish |

deceaSed Anita, wife. of appellanf No.2 Dileshwar and daugh*l'er' in- Iaw of
result of burn in Jurles sustained by her in the house of the appellan'rs in .

- inf ’r'ence that ‘the appellants have. caused dowr‘y deaTh of The deceased or' ;
have caused homladal dea'l'h of ‘rhe deceased The prosecuhon is r'equu'ed o
“to :pr'ove its case beyond all shadow of doub‘r Learned counsel furfher'_

' argued 'rhaT The case of ‘rhe pr'osecuTlon resTs on dymg declar'a’rlon of The.

A e .

husband of 'rhe deceased has also r'ecelved bur'n mJur'les while he was§

 taken fhe deceased fr'om house to hospn‘al for her ’rrea'rrnen'r shows that
B appellan’rs have noT caused any fafal in Jur'y fo the deceased with mtenf to
causmg homncudal d'eaTh of ‘the deceased 'rher'efor'e convnchon &
sen‘rences |mp05ed upon the appellam‘s under‘ Sec’rlon 302/34 of Thef
Indlan Penal Code are no'r sus’ramable under The faw. Lear'ned counsel also_é j
ar'gued 'rha'l' only on the gr'ound that 'rhe deceased Ann‘a was mar-r'led 1fo.<i
' appellan’r No.2 in The year 2003 and dled on 16. 4 2005 wu'rhm 7 year's of
her marr'lage m abnor'mal cnr'cums'rances as-a r-esul'r of burn anurles is not
suffucuenf for' dr‘awmg m’rer'fer'ence that appellan'r No 2, who is husbanclé
and appellan‘r Nol who is fa‘rher-m law of the. of 'rhe deceased haveg'_

caused dowry dea‘rh -of The deceased In absence of any ev:dence of

| savung The deceased He was also admm‘ed in ‘rhe hOSpI'I'Cl| and . was also

exammed by Dr-s RChur-endra (PW—11) vide Ex. P/15 Appellan‘r No 2 has'é |

| crueITy or' ‘ror'rur'e in connechon wn‘rh demand of dowr'y commn“red by 'rhe-' |



& 'appellam‘s soan befor'e her death. Af?er dea‘th of ?he deceased, their -

maTer'naI relaﬂves wﬁh a view to lmphca're ’rhe appellan’rs have deposzd. 5

' r'ela’rmlg to demand of dowr‘y agal inst the appellan‘rs

) Lear'ned counsel 'pIaced'reIiance in the maffer of M'ohd Igbal alias Baraty

| v.$1'a1'e. of Chhaﬂ'lsgar'hl in which 'I'hlS Cour"r has. held that the Cour"r is

'r‘equur'ed to sahsfy 'rhaT the deceased was ina fl'l‘ S'ra're of mind to’ make

/, U _- sTaTemen‘r and dylng declar'a‘hon was ’rr'ue volunfary and noT lnfluenced by ,

any exTr'aneous cons:der-ahon Leaf‘ned counsel further placed r'ellance in -

’rhe!. mah‘er' of San'rosh v. S'rafe of (‘.‘hhaf'l'lsgar'h2 in whlch this Cour"r has
- . also held that in the absence of any evndence of ‘ror"rur'e and cr'ueh‘y in

connec‘rlon wﬁ‘h demand of dowr'y 300n befor‘e the dea’rh of 'rhe deceased i
S convac'non under SGCTIOH 304 Bof The Indlan Penal Code is not sus?alnable
P 1 t- :

'Lear'ned counsel also placed rellance in the ma’r’rer' of S'rate of M P. v.

: Raghuveer' Smgh and others® in Whlch ’rhe ngh Cour'r of Madhya Pradesh |
B has held that if no cer-'hflca’re by doctor that person giving sTaTemen'r was-g

: uIIy frl' to glve sta’remen'r same cannof be consnder'ed as evndence faf'

convuchng accu5ed Lear‘ned counsel fur‘Ther' placed rellance in the maﬁer'

- I of Laxml Nar-ayan Glr'l and oThers V. The Sfa'te of Madhya Pradesh;—
|l | (now State of Chhattisgarh) vide judgment dated 26.7.2006 passed in
o Cr'lmmal APPeal No 2441 of 2000 in which this Cour"r has held fha'r ’rhe o

_prosecuhon is r'equlr'ed 'ro pr'ove The fact ’rhaT dymg declar'a'hon was;_ |

volun'rarlly-and Tr‘u‘rh and was glve_n ina fit state of mind.

10 On 'rhe o'rher hand, Iearn'ed State counsel 'sup.por"fe'd the 'ju'dgﬂment'au

' |mpugned and ar'gued 'rha’r deceased dled wn’rhm 7 years of her marmage in’

the - house of 'rhe appellanfs in abnor'mal condl’non as a re5ul‘r of burn5 :

mJur'les The appellan'rs wer'e under‘ obhga’rlon To explam as to how she; '

o dled The pr'osecu'rlon has adduced clear and cagen’r evidence to pr'ove ‘rhe: _' :
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o 'facT ’rha'r soon befor'e her' death she has been subJecTed to 'ror'rur'e and

N cr'l__jel'l'y in connechon wx’rh demand of money Learned counsel fur'fher' | g
I B argued tha‘r the Evndence of maternal relatives who are na'rur'al wn‘nesses L |

g . .' have zproved the fact beyond all shadow of doubt.

11, 'In-oh::der' to appr‘ecna‘re The con’ren’rlons of the par"hes we have exarnmed '

the e_'v dence avmlable on r'ecor'd In or'der' To a‘HracT the provnsnons of 'rhe T

l, ' - o_ffencle of dowr'y dea'th and murder of the deceased prOSecuhon |s _

- requnr'ed to pr'ove that the appelldn?s have commn"red torture and cr'uel'ry ;
N E

" soon; befor'e the dea‘fh of the deceased in connec'non wn'rh demand of .

| g .

- d_owr'y ‘and prosecuhon is. a|so requur‘ed to prove ‘rha’r ‘rhe oppellants have -

cau sed homuc:da| dea‘rh of 'rhe deceased amoun’rang to mur'der

R R 12 The case of ‘rhe' pr'osecuhon subsfanﬂally r'esTs on dying declar'a'rlon‘_f '

(Ex P/r11) and oral dymg declar‘a‘rlon made by The deceased to her' ma'rernal_ﬂ
B ) r'ela'hves and *rhe evudence of maTer'naI rela‘rlve of -the deceased In 'rhe? .

: 'pr'esen'r case, abnor'mal deaTh of ’rhe deceased Anrra as a result of burn.ﬁj

lﬂJLIl"IeS is not d13puTed by the appellants o’rherW|5e also es‘rabhshed by'f"- . |
- _’rhe ewdence of Dr.A. KMlshr'a (PW'12) Dr. Padmakar' Mishra (PW 17).; :'
S R N | -medncal r-ePorT (Ex. P/17) G"d autopsy r-epor'r (ExP/ 29). Dr.A. KM'Shm (PW-?
‘ | K* ; 1) has deposed in hls ewdence Tha'r on 1542005 mJU”‘?'d A“'m was;

. pr‘oduced for' med:cal examlﬁm‘lon He was examlned 'rhe body of Ann‘a andf,
,1- . | 'found 98°/o deep burn mJur'les Smeil of ker‘osene was commg fr'om ’rhej .
o body of |nJur'ed AnnTa She was semi- conscuous He was adml'r'red her' |n
o bur'n ward. Dr. Padmakar Mlshra (PW 17) has deposzd in h|s evudence ’rha’ré- :

he has conduc’red au’ropsy of the body of Am1'a and found am‘e mor"rem‘;j

burn .Cause -of dea‘rh was neurogemc shock as a resu!'f of 100/0 mJur-:es;

_ These fac’rs ar'e sufﬂcuem‘ to es‘rabllsh the. facT ’rha'r 'rhe deceased Am'ra' .

. dled as a r'esul'r of bur'n mJur'les
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dowry ‘dea?h and’ homncudal death amoun‘tmg to murder of ‘rhe deceased
Anlrra 'rhe pr'osecuhon has adduced oral dylng declaration and dylng

declara‘hon recorded and the evidence of demand of dowry soon befor'e

13 In or'der to es'rabhsh the complicity of the accused/appel!an‘rs for causing

’rhe dea‘rh of the deceased As regar'ds dying declaration r'ecor'ded by ‘rhe _' _.

Execu’nve MaglsTr'a're Ashok Kumar Shrivastava (PW-9) vide Ex. P/11 is
concerned Assistant Sub InspecTor Ramavtar Shukla (PW-15) has deposed

“in hls evudence that he r'ecelved ‘relephonlc mfor'ma'non on 15.4. 2005 that
|nJured Anitabai has admn"red in hospl’ral in injured condmon He

wnmedra'rely r'eached to the hospl‘fal and tried - for recor‘dmg dylng'f'

deslara‘hon a'r 'rha1' ’rlrne she was not in posmon to depose, then on.. . |

16‘42005 agaln he mqu;red about the condn‘uon of the mJur'ed On;.'

_-164 2005 she was in posmon to state, then he sen'r requisition to 'rhe% '

Execu'rlve Magistrate for r'ecor'dmg dymg declara‘rlon and aIso sen‘r-.é

‘ r'eqmsﬁrlon to doctor for‘ r‘ecordmg eVIdence of the in Jured vude Exs. P/25

and P/25 in which docTor' has certified that injured was in a it s’ra’re of';'

mmd _then Ashok Kumar Shr'lvastava (PW-9) has recorded dylng'?‘-_9'

declar‘a‘hon of Anita. Ashok Kumar‘ ShrlvasTava (PW—9) has deposed in his

ewdence that - on. 1642005 he received r‘equusmon for r'ecor'dlng dylng;

declar‘a‘hon Anita was admn‘fed in the hospital. He went to bur'n war'd ofj

the hospl‘ral where in Jur'ed Anita was Taklng her treatment. He asked fromf

doc‘ror and recorded her dymg declara‘rlon vide Ex. P/11in whlch she made; -

sta’remem‘ that her husband Dileshwar and father-in-law Jagat Ram have:. |

~ set her' ablaze, AfTer' r'ecor'dmg dymg declar'a'rlon he obtained 'rhumb? '

- |mpr'esswn of Anita in ExP/11. DocTor‘ was also presen'r who 'rold fha‘ri -

mJur'ed is a fit state of mmd In his cross- exammahon he has admnf’red@ :

- that he |s not men‘rloned the name of Ann‘a below Thumb mpressnon He

. has denled the 5ugge3'hon that he has Taken thumb |mpr'e55|on of o‘fher'

-per-son He has alse deposed that she was under treatment and one hand of

_mJur'ed Am’ra was clean. and free Ther‘efore he has 'raken Thumb

|mpr'e55|on of her' hand which was fr'ee and clean In par'a 4 of his cross- -



'examlna'rlon he has admitted that at the time of r'ecor"ding inng‘
'declara‘rlon mofher‘ of the deceased, docTor and one nurse were also

.pr'esenf He has denled the SuggesTlan that injured has not made any

volum‘arlly statement” and has r'ecor'ded the statement a‘r the. ms'rance of

mo*rher' of the deceased

14 Mohani (PW-1) fa'rher' of the deceased Aru'ra has deposed in h|s evndence

'rha? younges'r son of appellant No. 2 informed him about burn InJLIi"IeS of
‘rhe delceased Anita. He wen’r to the hospital along with hIS wnfe In—laws '

has ’rake.n Anita to the hospital, Mother of appellant No 2 and moTher i~ .

l

\ Iaw of ‘the deceased Am'ra was . presen'r in the hospn‘al InJured was{

. unconscmus In Jur'ed Anl'ra has deposed to his wife ‘rha’r both the accused :

pe__('sons have pour'ed ker'osene and set her ablaze. In para 25 of his.

cr'oss-examlnaﬂon he has r-epeated ‘rha‘r the accused per-sons have set her |

| 'ablaze Suman Sahu (PW-2), mo'rher- of ’rhe deceased Anita, has deposed m

her evndence 'tha'r af'rer' r‘ecelvmg mfor'ma‘rlon of the mcuden‘r she went to _
The house of the appel!an’r but Anita was no‘r present and persons pr'ese?rr-.?.,__
Ther'e were told her that Anita is admitted in hospital, then she: wen'r ?o.;\
The hos-ptfal-. Anita ‘was 'ralkmg._ On belng asked by ‘her, Anita _madej_

sfaTen\enf that her husband has set her ablaze. In para 6 'she'h'a:s depose'di

“that pollce has also asked Anita, whom she told. 'rha'r her husband and.

fa’rher-m-law have set her ablaze She has deposed in para 12 of her

cross-exarnlna‘non that Tahsnldar' has also recorded sTa’remem‘ of |n‘]ur'ed"

| Amfa a’r Tha’r time she was pr'esen'l" but pollce officers were noT pr'esen‘r '

docTor‘ was also present In para 15, she has denled the sugges’rlon that

she has tutored her' daugh'rer' Ann?a to tell the name her- husband and? _

fa'rher-ln law that fhey have set her ablaze As’a r'esuIT of such fu‘ror ;

' Anl’ra made sfa’remen‘r that her husband and fafher in-law have set her

ablaze

i+ 1B, ConsTable Jagdlsh learl (PW 16) has deposed in hls evudence 'rhat he has

'raken anured and appellan’r No.2 Duleshwar' Yo ’rhe hospn‘al for 'rheir- -

- examlnahon Dr. A K Mlshra (PW 12) has admn“red in para 2 of his ev:dence



..
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o 'rha'r appellan‘r No; 2 Dtleshwar' came wn'rh his wife on 154 2005 at about

7. 20 pm whom he admn‘ted in burn war'd Burn i |nJur'|es was also found over
the body of appellam‘ No.2. He has also admitted to Dlleshwar' on ‘rhe same

‘day a'r[abou‘r 7.25 pm. Dlleshwar' was bur'n up to 30/o He was exammed' |

DI|G.S|1WGI" vide Ex.D/4 and he has mhma‘red the pollce r-e!afmg to bur'n
casie vide ExP/5. | |

{
|

16 on clo.e scrutiny, it is clear from the evidence of Mohan (PW-1y, fai‘h‘en -
of 'rhe deceased Anrra 'rha'r an-Iaws had admitted Anita in the hospl'ral .

Mofher’ of appellan‘r No.2 and mother- m-Iaw of the deceased was pr-esen'r
‘in 'rhe hospn‘al Appellan‘r No 2 husband of The deceased fook-her |n The
) hospl'ral for ‘rr'eafmen'r He also r‘ecelved burn anurles at- the 'rlrne of
ancldem‘ up to 30% He was exarnmed by doctor v1de Ex. D/6 He was
_. adrm'r’red in hospn‘al in bur'n ward for further ‘rreaTmen'r Mohian - (PW-I)
fa‘rher of the deceased has deposed that deceased was 'relllng to her'
mofher' that appellan’r No.2 Dlieshwar' has poured ker'osene over her and :
set | her ablaze Suman. Sahu (PW- 2) has also deposed in para 3 that she
wen‘r To hospital and asked 'ro Anl'ra abou’r The incident, then she ‘rold 'rha'r :
" her: husband has se‘r her. ablaze but subsequenﬂy she made sfa’remen’r to
~ the pollce ‘rha‘r her husband and fa'rher -in- Iaw set’ her ablaze. Ashokkumar
: Shrlvastava (PW 9, Execu‘rlve Maglsfra’re who “has’ r'ecor'ded dymg N
.declara'hon wde Ex.P/ 11 ‘has deposed that in the pr'esence of her mo'rher
" mJur'ed Am’ra has made dylng declar'a'hon that her husband and fa'rher-m-._ | |
law have se? her' abiaze Mohan (PW -1) fa’rher' of the deceased has .

. specn‘lcally deposed that in-law's of Anl‘ra had taken her to hosp:‘tal and'

o mofher' -in-law of the deceased was- pr'esen’r |n ‘rhe hosp:’ral Dr A. K Mlshr-a : i

: (PW—12) who has examlned appellan’r No. 2 Dlleshwar and deceased Am’ra
has specuf:cally deposed ’rha‘r appellan‘r No 2 Dnleshwar came w:‘rh anured

) Anl'ra whom he has examlned and has admn’r‘red both the per'sons in The

b ‘_ produced Anl'ra and leeshwar' vnde Exs P/ 16 and P/28 for‘ exqmma'hon

- hOSp!'l'G| in bur'n ward Burn injuries of appellan'r No.2 Dlleshwar' was UP ‘ro o

. | -30% ConsTable Jagdlsh lear's (PW 16) has also deposed that he has L



17. These facfs cIear'Iy show that in-law's of Anita had taken her to hosplfal

fr'om 'rhelr- house. Appel!am‘ No.2 also r'ecefved 30% burn injuries af the

'r!me of incident. He was admitted in hosprral along with hlS wife Anita, ~

MO'il‘he| -ln—Iaw of the deceaSed was present in the hospl’ral but from |

perhsa of or'aI dylng declaration- and dying - declar'a'rlon re,orded by The

‘ Execuﬂve Maglsfr'a’re it appear's that Anita has made s‘ra’remen'r in first ..
'Time that her husband has set her ablaze and second time. her husband and |

,‘fafher'-ln-law have set her. ablaze Or'al dying declar‘a‘rlon and dylng- :

de_cllar'a’rion recorded by the Execuhve Magls’rr'afe are self- confr'ad:c’ror'y.
and 'tonsnder'lng 'rhe fact that Anita was admn‘r'red in hospn‘al by her' j
husband appellan‘r No.2, or'al ‘and dy:ng declar'a'rlon recorded does no'r _:
appear' ma‘rur'al It some perSon wnII cause |nJury to anoTher' per'son with .
m’ren’r to homscuddl deaTh then at least he will not ‘rook care for her
| ‘rr'ea'rmen'r or he will not take the mJur'ed to hospl'ral to save her' Ilfe
These ewdence and c1r'cum5'rances are suffuczen‘r 1'0 dISCClr‘d oral’ dylng 4'
'declar'a'hon and dylng declarahon r'ecor'ded by 'rhe Execu'hve Maglsfr'a're
’rha‘t 'rhe appellan'rs had se1' her' ablaze or They have caused fa‘ral in Jur'les :

- fon causmg her homicidal death.

18 Accordmg to the evndence of the prosecution, deceased Ann‘a was mar'r'led

to appellam‘ No.2 in The year' 2003 -and mcuden’r took place on 154 2005 3

erhm two year's of her mar'r'lage Crucial quesflon for consndero'non for

commussnon of dowr'y death’in 'rhe pr'esen'r case is whe’rher soon befor'e ?he_% -.

.' death of the deceased she was subJec'red to Tor‘rure and cruel'ry by 'rhe;

. rappellam‘s in connec'rlon with. demand of dowry Mohan (PW—1) father of
-‘rhe deceased Anita has depOSed in para 3 that appellan? No.2 i Iabour' He:
has wsrl'ed 'rhe houSe of the. appellan‘rs many times, ‘He has depOSed in
paras 2.and 9 of his evndence that 'rhe appellan‘rs used to beat and 'ror"rur'e:

| "'*rhe deceased and used to demand money Suman Sahu (PW 2) mother of

i ._fhe deceased Anita has deposed in para 9 ‘rhof on 14, 4 2005 her daugh’rer'_i |

came wn‘rh oppellant No.2 and aT the 'rlme of r'e'rur'n she demc(ndedj

Rs. 1000/ from her, but-af ‘rha*r time she was nof havmg money ‘rher’efor‘e
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o she_-?has% not given the said amount. Manrakhan (PW-3) nei_ghb.our'.of father

of ':rh'eg deceased Ani'l'a has deposed in his evidence 'tha'r whenever
!

deceased came to her par'em“s house he asked about behavior of the

appellan'rs then she used to tell him that her in- -law's, eSpeCIG”y husband
used 19 torture in connecflon WI‘I'h demand of money. The ewdence of

Mohan (PW-I) reveals that thrice her daughter has demanded Rs.1000/-.

: Theg appellan'r No.2 used to demand money 'rhr'ough his wife. In his de'rall

| . cross- examlna'hoﬂ he has deposed in par'a-15 that Thr'lce her daugh'rer

 came and demanded money but he has not glven the same to her In para B

25, he has deposed that he has g:ven ar'T:cIes at the "hme of marr'lage and -:

-

1 appellan‘r NoZ used to commit torture upon the deceased in connection - |

| : | wu'rh demand of money In para 26, he has denied the suggestion that list -~
- B of ar"racles (Ex P/14A) is for'ged documenf In par'a 29, he has deposed that
HE even The deceased has told to her‘ mother and nelghbour that husband and _

faTher m Iaw always to har'ass |n connec'rlon wn‘h demand of money.

T | 19, Defence has cross-exammed Suman Sahu (PW-2) in detail. In her deTaﬂ

-'cross examanahon she has deposed in para-9 that h ' daugh’rer' demanded_ _3

‘Rs. 1000/ - and she has stated this fac1' to the po

ai this fact has no‘r_ |
i been rnen'r:oned in Ex.D/2, her police s'ra'remem‘ Hostile - wnfness |
- E Manr'akhan (PW-3) nelghbour of fa’rher' of ‘rhe deceased has also deposed
A L ~in pe para 4 of his ewdence r'elai'lng to demand of money He has a!so deposed i

“in par'a 8 of his cross-examma’non that Anita told him relating o' Tor"rur'e_

'and demand af'rer' 8 to 9 mon'rhs of her mar'r'lage According to the

| 'ewdence of Mohan (PW-1), appellanf No. 2 is labour, bu’r in para 22 of his -

. 2N | - ewdence he has admlh‘ed that appellam‘ No.2 Dlleshwar was workmg in

J | . - B.RP. and hlS salary was Rs. 6000/- per month. He has also admitted i in par'a |
NI | - 10 of hls eviderice that he is wor'ktng in hotel. Suman Sahu (PW-Z) mo'rher" -
s ' of the: deceased has admitted m par'a 8 of her evidence that he used 1'o
| -work for' cleanmg and washang of the house (sl“l?&—qﬁtﬂ) It shows fmanczal :

_ sTaTus of the par'en'rs of the deceased It appears Tha’r fmancml status of j
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' s'ra'rus of 'rhe par‘en’rs of the deceased is Iow Flnanclal status of The

| appellan'ts is also low
? .

20 In 'rhe presen‘r case, por'en1's of the deceased have no'r deposed or blamed
. upon ’rhe appellants 'rhaf 'rhey have demanded moTor'cycIe fr'eeze T V, car

- '_ ._'e'rc. fo mo'rher' and fafher' of ’rhe deceased bu'r mo‘rher' and fafher- of ‘rhe

- _deceased have deposed that appellanf No.2 husband of 'rhe deceased used

Y ‘;fg | To demand ‘money 'rhr'ough h|s wife and hls wife used to demand Rs. 1000/-
Cebgti b : !

e s _Fman_ca status of the: par'Tles fifds suppor'f from: list of arhcles and

.money glven a‘r the Tlme of mar-r'lage by dtffer'en'r per-sons Mohan (PW 1)
Suman Sahu (PW-2) and Manr'akhan (PW -3) have not- s'ra'red anyfhmg to
show;- ‘rhaf ’rhe appellan?s used fo demand dowr'y, bu'r it shows fha’r

3appellanfﬁ\lo 2 Dlleshwar' used 'ro demand money Thr'ough his wife deceased
'Ann'a amounhng to Rs 1000/- and the same was dlfflcuh‘ for them to
. pr-owde To their dau_ther' BT |

T _,

! 21 In absence of any lngr'edlen'r of demand of dowr'y in speaﬁc Ter'm |‘r :s
A o dn‘flcul'rt to hold that the appellants have demanded dowry. There is some
. blmpr'ovemem‘ ln ‘rhe evudence of Mohan (PW-1) and Suman Sahu (PW 2)

r'ela’rmg to demand but. ’rhere are consns'rency in Thelr evndence even i

" ‘(PW 1) and Suman Sahu (PW-2) are fa'rher' and mo’rher of 'rhe deceased

22 In case of dowr'y deafh or offence punlshable under' Section 306 of 1'he

| Indlan Penal Code nor'mally evndence from ma‘rr'lmonlal house is . nof
“avai Iable and : same can be lnfer'r'ed and pr'oved by fhe evndence of paren'rs

| and r'ela'hves of 'rhe deceased and their' evudence canno‘t be dlscar'ded only

~_on the gr'ound 'rha'r ’rhey are . fa‘rher' mo‘fher' and close relaﬂves or :

a mTeres’red in the conwchon affer' abnormal dea1'h of Thelr' daughfer‘

23 Demonsfrably, part of evudence of Mohan (PW-!) and Suman Sahu (PW 2)

o A T r'ela‘rmg 'ro pour'lng of kerosene and seﬁ'mg ablaze To ThE.II" daugh’rer is

false buT only on The ground that part of the evudence of 'rhese wn‘nesses

| */\ N are false and exagger'afed ‘their enflr'e evudence cannoT be dlscar'ded I'r is

:corrobora'red by evudence of hos’rlle withess Manrakhan (PW 3). Mohan
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o

du'ry of the Court to separate truth of gr'cun from The chaff of false.hood

if possuble

24, Whlle dealmg with the question of reliability of the evidence of the
R personlwho has exaggerated and patiently given false s‘ra'remen‘r up to -
. L | sor_n;fe‘_e.x‘ren'r, the Apex Court in the matter of Laxman and others v.
Stcétg'of Mahtwdshfm * has held that Wi'rnesses édnnof be brandéd as

u’ : | Iiar§ inj toto and their Teshmony reJecTed ou'rr'lgh’r even if parts of fhe.lr'

. R‘
oo s'rafe.man’rs are demonsfr'abfe incorrect or doubtful, Relevant portion reads

as under'
’ E *f'

S i "Before we dt.s'cuss the -evidence further, we may
IO IER ab.s'erve that Professor Munsterberg in a book called 'On the
ISR - Witness 5fand”6051) Law and the Modern Mind" (see: 1949
ed %]06) givés instances of experiments conducted by
enacfmg sudden unexpected preplanned episodes before
per'son.s' who were then asked to write down, soon afterwards,
i whaf fhey had seen and heard. The asfaundm_q result was:

. "Words were put into fhe maurhs af men w/w had been o
_ .s':/enf spectators during the whole short episode; actions were Sl
T attributed to the chief participants -of which not the -
R /) ghfesf trace existed, and essential parts of the fragfc-
‘t o camedy were camp/ere/y e/tmmafed from the memory af a

number of wi fnesses”

| Hence the Prafes.s‘or canc/udea’ "We never knaw or Ima_qme _
Wlfnesses can not, therefore, be brcmded as liars in tofo and 7‘/16”"
! re.s'tfmany reJecfed outright even if pa_rf.s' of their statements are =
| défnébnsrr'ably.mcorrecf ar' dbubffu/ Thé'a.s;fure Judge ca separafe the =
| grams of accepfab/e frufh from the chaff of exaggeraﬁan.s’ and

1mpr'ababf/mes w/uch cannaf be safely or prudenﬂy accepted or acfed |

upon. It is sound commonsense o r'efuse to app/y mechamca//y n

'a.s'sessmg the warfh of necessarily lmper'fecf human feshmany, ‘the

’ -male fa/s'us in uno fa/sus in ammbus” '

7/"\ ; »
’ A ’ - 25. S'ra'temem‘s of Mohan (PW-1) -and Suman Sahu (PW-Z) sa'hsfy The

s \/ ) afore.sald ’resT and their part of the sTa’remen'rs can be safely relfed upon, -
| i | .

4 AIR 1974 sc 308




They have not exaggerafed wh:le makmg their statements and even this
r_neager amount for general people was not possuble to provide for them,
S'rdl'emen'rs of Mohan (PW-1) and Suman Sahu (PW-2) cor'r'obor'afed by

Manrakhan (PW-3) inspire confidence and: trustworthy and can be safely

rep!ned upon after separafrmg the part relating to pouring of kerosene and‘

seﬁing ablaze.

26.In ‘rhe pr'esen'r case, evidence of ‘Mohan (PW—I) and Suman Sahu (PW-2) .
' r'eveal ThaT appellant No.2- Dlleshwar' and the deceased wswed to their -
house She used to tell demand of money. Deceased burnt on 15.4. 2005 and
even accor‘dlng to the statement of Suman Sahu (PW -2) on 14.4.2005, JLIS'I‘
’rwof days befor'e ?he mcnden’r appellant No.2 and The deceased vssrred her
house and at that hme 'lhe deceased demanded Rs. 1000/- but fhe same

was nof avatlable to her, ’rher'efor'e she has no‘r given ’rhe same and on f

15 4 2005 she comml'r’red 5u1c1de

R T

27 These evudence are sufflaen'r for' dr'awmg inference that on 'rhe ground of

demand of money regular'ly, the deceased compelled to end her life and .

ul’rlma’rely she ended her' life.

28.In case of domestic v:olence or' har'assmem‘ nor'mally the effec‘l“ed persons :

ie, daughfer-m-law does noT r'epor‘r or :nfor'm anyone abouf the

| harassmen‘r or.tortuous attitude of her husband or in-law's o other

persons Bu‘l as an’d when she gets the oppo'rfuni‘ry, she i-nf'orms'abOUf it to
'_-her' par'enfs The par'en'ts of the br'lde nor'mally do no’r reac'r |mmed|a1'ely |

-bu'r WGI‘I’ for an oppor"rune time, in the hope of amicable seTTIemen‘r f
" be'rween fhe parhes and to avond fu’rur'e compllcahons whlch ‘may amse in |

f_u’r_ur_:'e.5 But when the matter becomes m'roler'able then the daughf_er-m-law- E

_or' ‘r’he éeffet:'r'ed lady discloses ’rhe fo’r‘ruous attitude of her husba'nd and

“the dtspule resolved wrrh 'l'helr' m‘rervenﬂon

14 | .g

espectally relafmg to regular demand of money of Rs. 1000/- shows that _

- m—laws ‘ro 'rhe police, nelghbour' and o‘lher‘ per'sons r'ela‘red o her fo get ] |



29 The evudence of Mohan (PW- 1) and Suman Sahu (PW- 2) subsfanflally reveal

fhar appellanf No.2 Dileshwar husband of fhe deceased used o commlf
-"ror"rure upon the deceased and demanded money fhr‘ough his wufe the

,deceased from the parents but the evndence r'elafmg to appellan‘r No.1 _

father: Lin-law of the deceased is not sufficient for dr'awmg inference that

| apnellan'l" No.1 also used to demand money ‘rhr‘ough the deceased and
| comlmrl"red cruel'ry upon her The evudence of Mohan (PW 1), Suman Sahu
(PW-Z) and Manrakhan (PW—3) are 5uff|C|enf for dr'awmg mfer'ence fhaf |

| "even Jus’r one day befor‘e the mcndem‘ on 1442005 appellanf No 2

husbqnd of fhe deceased went -to hls in- laws house along w1fh the

- deceased where‘deceased asked for Rs, 1000/- and it was nof possnble for_'
1'hei mot.her‘ of fhe deceased to glve They came back to their house and
second| day fhe deceased r'ecelved burn |nJur'y up to 100% and dled as a
resulf of 100% burn mJur'les shows instant cause for endmg her Ilfe and |

'fr'egular't har'assmenf -upon her. The en'nr'e evndence of the prosecu‘non is T
- suffucnenf for' dr'awmg mfer‘ence fha‘r fhe deceased has committed suucude |
and' pr'esenf appe!lanf No. 2. Dlleshwar' is fhe per'son who has comml'rfed

for‘fur'e in connecflon wnfh r'egular'ly demand of money buf nof sufflmen'r o

for pr‘ovmg such cruelfy agams’r appellanf No.l J agaf Ram.

30.In "rhe‘ present c'ase fhe 'appellanfs have been convi:cfed un’der': Section

304-B of the Indian Penal Code, but fhe evndence adduced on behalf of fhe: )
| pr-osecuflon r-eveals that the act of appellanf No.2 Daleshwar' squarely. falls
under' 'rhe ca‘regory of abefmenf & mshgohon for' commlssuon of suncnde. .

."'-punlshoble under' Sec‘hon 306 of 1'he Indlan Penal Code alfhough no

- speaflc char‘ge under Secflon 306 of fhe Indian Penal Code has been n'tadeE .

' agalnsf appellant No.2 Dlleshwar' But in this case, suffl-czen'r- oppor‘funrfy__ 2
“has, been glven fo the appellanfs to meet fhe charge of harassmenf &
' 'ror"rur'e and The appeIIan'rs had cross- -examined the wnfnesses at Iengfh ’ro i

dlscr'edrr fhelr' evndence r'elaflng to har'assmen'l' & cruel'ry Offence under' P

Sechon 306 of fhe Indlan Penal Code |s a mlnor offence mcluded |n fhe- i

| case of dowry dea'rh punlshable under Section 304 B of the Indlan Penal 5
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' -Code and if sufficient opportunity has been given to the appellanT/a'ccused .

in surrable cases even in the absence of specific char‘ge accused may be_

, held QUIH’Y for' commlssuon of offence under Sechon 306 of the I.P.C. In
| e : 'the case of le'a Lal and o‘l‘her's V. 51'a'l'e (Govt. of NCT), Delhl the
‘ Apex Court has he_ld that even in case of char'ge under Secfnon 304-8 of
’rhe_; IPC., the accused ma'y. bei.held g.ui_l_"ry' for comrﬁission'af .offenCe under

Se_c:é'riar?l 306 of the IP.C., even in absence of specific-'char'ge Paras 15 &

‘ | ‘*} - ;_ .16 of 'r1e Judgrnem‘ in 'rhe matter of Hira Lal (supr'a) r'ead thus:

15, Tt may be noTed ’rha‘r fhough no charge was
E ‘ framed under Section 306 IPC, that is inconsequential in
| E *T viewof what has been stated by a three-Judge Bench of
(AR LN i this Co‘ur'T in K. Prema S. Rao v. Yadla Srinivasa Rao®.

R 16 On the facts of the case even though it is
. difficult o sustain the conviction under Section 304-8
IPC, there are. sufflclen'lr materigls to convict the .
accused-appellants in terms of Section 306 IPC along
with Sechon 498 AIPC" -

W Addn‘lonal Sessnons J udge has convicted and sen’renced the appellan‘rs as

| S | . afor‘emen'l'loned buT has not con5|dered con'rradlcfor'y statements r'elatmg |
o dyl ng declar‘a’non aﬁemp'r for savmg fhe deceased by the appellam‘s by"; -

Q;: g :  taking her for lmmedla're treatment to the hospl‘ral and absence of

| B : | - mgredlem of demand of dowr'y by 'rhe appellan‘rs and ‘rher'eby commlﬂed |

that ?he appellanTs have noT committed homicidal death amoum‘mg to .

: __mur'der' of deceased Arufa and compllcrfy of appellan‘r No.1 Jaga? Ram '

: ) deceased, but the evidence ‘adduced ‘on behalf of "_rhe-_p.rasecdfi:orl-' is

sufficiée.nf for dr"atsvi'ng infefence fhaf a'ppeIIan'r No. 2 Di IeshWar husband faf :

the deceased Ann‘a is the per'son who has aided or ms'rlga'red/aba'ted The f

_sunmde of deceased Anita and as a result of such Clld or |

|ns1'|gahon/aba'l'emen1 Am'ra compelled to swade and ended her llfe

\ ®(2003) 8 scc 80
A6 (2003) 1 scc 217 : 2003 SCC (Cr'l) 271 .

31, Af'ﬁer‘ i"app'r'ecm’rln'g the evndence"available on' r'ec'o'r'd' Iearhed "Fif’rh |

|Ilegaln‘y The ewdence adduced on behalf of the pr'osecutlon cIear'Iy shows‘ L

i - r'ela'rmg to commission of dowr-y death or comr_mssuon of cruelty upo_n the -



32, For' The foregoing r'ea50ns convnc‘r;on & sen‘l‘ences |mposed upon appellan?s :

_und!er?' Sec‘non 302/34 of the: Indlan Pane! Code are ‘not susTcxmabIe The B
- 'evid_em,e adduced on beha!f of the pr'osecuﬂon agalns'r appellan‘r No.l
J dga'f Ram relating to commlsswn of dowry death’ is also not susTalnab!e -

. b_u_T .'r.he evudence adduced on behalf of the prosecuhon agamsT appellan'r

No.2 [)llewhwar' |s sufflcten‘r for' provmg the offence punlshable under 2

' Sectqon 304—8 of_‘rhe_Indllan_Penal C:ode.

33 Consequen‘rly, the appeal is par‘ﬂ\f -allowed Conwc’non & sentence 1mposed

r - . . upcn appellanT No.1 J'agat Ram under Sec‘rlons 302/34 and 304 B of ’rhe

I:n'cltanw Penal Code are her'eby set a5|de He be set at Inber"ry at once cmd be

- ‘ L re Ieased if nof r'equu*ed in any o’rher' case. Convnc'rlon & senTence imposed

| o upon appellcm‘r No 2 Dileshwar under- Secflon 302/34 of the Indlcm Penal ]

i
- :Code is ‘also se‘r asude However' convuchon of appellam‘ No. 2 Dlleshwar

under' Sec’rlon 304 B of The Indlan Penal Code is modn‘led and lnsTead '

\ Ther‘eof he IS conwcTed under' Sechon 306 of 'rhe Indlan Penal Code _'

_34 As r'egar'ds the . ques’r:on of sen'l'ence is concerned Takmg mTo‘ A"_

con5|der'a'r|on the dea'rh of young woman in early par"t of life asa r'esul‘r of

Tor"rur'e comml‘r‘red by . appellcm'l' NoZ Dlleshwar he is- sen'renced ‘ro
I( : undergo rlgorous |mpr'|sonmen’r for' 7 years He |s in cusTody smce 3

|

\ R T

[ A A A R - 52005 he is en’rl’rled for set off as per law.
“ S rﬁ_ sd~ . ,’7' . I . i; - Sd/-
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1\ - "._,5-

r— udge .« Judge P T
30 11- 2009 : AR '-.30 11- 2009 -




