
WP(C) 1657/2009
BEFORE HON’BLE MR JUSTICE HN SARMA

Being dissatisfied with the conferment of status of in-charge Principal cum Secr
etary of the Governing Body of Lakhimpur Kendriya Mahavidyalaya upon the respond
ent No 5, the petitioner has approached this Court by filing this application. 

2. I have heard Mr SN Sarma, learned senior Advocate assisted by Mr A Sarma
for the petitioner. Mr MK Choudhury, learned senior standing counsel for the Ed

ucation Department assisted by Mr UK Goswami. Mr DC Mahanta, learned senior Advo
cate assisted by Mr D Baruah for the respondent Nos 3 and 4 and Mr AK Goswami, l
earned senior Advocate assisted by Mr DJ Dutta for the respondent No 5.

3. The grievance of the petitioner is that he was appointed as Lecturer in 
Economics in Lakhimpur Kendriya Mahavidyalaya (hereinafter referred to as the  �c
ollege �) on 6.7.1993 and as one of the senior most Lecturer of the college, the 
petitioner was appointed as Vice Principal of the college as per decision of the

Executive Committee dated 22.11.95 and the petitioner accepted the said appoint
ment by signifying his acceptance in writing. The petitioner was also nominated 
as the ex-officio member of the Governing Body of the college. The aforesaid Vic
e Principal ship of the petitioner not having approved by the Government, the pe
titioner vide his letter 3.2.2009 made a request to that effect to the Director 
of Higher Education. The Governing Body of the college in its meeting dated 30.1
.2009 adopted a resolution with regard to the approval for the post of Vice Prin
cipal of the college expressing its inability to do anything in favour of the pe
titioner, inasmuch as, the Inspector of Colleges intimated the college authority

that there is an in-charge Principal of the college and there cannot be any Vic
e Principal when the person is not a Head of the Department of any subject and t
he petitioner being not a Head of the Department is not entitled to hold the pos
t Vice Principal. The aforesaid stand of the Governing Body having challenged in

WP(C) No 528/2009, this Court vide order dated 27.2.2009 directed that the peti
tioner would be allowed to continue and treat the same status as prevalent prior

to Governing Body’s deliberation held on 20.2.2009 wherein it is resolved that 
considering all pros and cons of the matter the Governing Body decided to withdr
aw maintaining status quo with effect from 20.2.2009 till finalization of the wr
it petition filed by the petitioner before the High Court. Thereafter in terms o
f the resolution of the Governing Body and the direction of the Director of High
er Education contained in letter No G(B)AC. 18/2009/8 dated 18.3.2009,  the then

Principal of the college on  31.3.2009 handed over the charge of the Principal 
and Secretary of the college to the respondent No 5 who is the Head of the Depar
tment of Economics and the senior most Lecturer of the college. The aforesaid re
solution of the college was approved by the Director of Higher Education vide or
der dated 18.3.2009 and the respondent No 5 continued to be the in-charge Princi
pal of the college. The grievance of the petitioner is that since his status as 
the Vice Principal is being maintained in the earlier writ petition WP(C No 528/
2009, the in-charge Principalship of the college ought to have been conferred up
on him and that not having done grave injustice has been caused to him. 

4. It is contended by the petitioner that the petitioner being Vice Princip
al of the college he is entitled under the law to be conferred with the status o
f in-charge Principal cum Secretary of the college. 

5. The respondent No 3, the Governing Body of the college, contesting the c
ase has filed an affidavit in opposition denying the contention of the petitione
r and instead contended that way back in the year 1998 as per resolution of the 
Governing Body approval was sought for from the  Director of Higher Education fo
r the post of Vice Principal but the same was not accorded due to non-fulfillmen
t of certain conditions by the college. It is further contended that proposal wa
s made for sanctioning the post of Vice Principal but the same is not approved. 
As regards the claim of the petitioner for being appointed as in-charge Principa



l of the college, the stand of the Governing Body is that the petitioner is not 
entitled to hold the post of Vice Principal as he is neither a senior most Lectu
rer nor a Head of the Department of any subject and accordingly, the claim of th
e petitioner has got no foundation. 

6. The respondent No 5 has also contested the writ petition by filing a sep
arate counter denying the allegations made against her. The respondent No 5 has 
in tune with the respondent No 3 contended that the writ petitioner does not hav
e the basic qualification to hold the post of in-charge Principal and merely dis
charging the duties of the Principal when the Principal is on leave or absent, t
he petitioner is not entitled to be allowed to act as in-charge Principal. It is

contended that there is no sanctioned post of Vice Principal of the college and
the authority declined to sanction any such post of Vice Principal.

7. While this writ petition was taken up by this Court on 13.5.2009, after 
hearing the learned Standing Counsel for the Education Department as well as the

learned counsel for the respondent No 3, this Court passed an interim order to 
the effect that the impugned order dated 18.3.2009 shall not be extended, direct
ly or indirectly, by the official respondents without leave of this Court.

8. The Principal of the college went on superannuation on 31.3.2009 and as 
per resolution No 7 adopted by the Governing Body in its meeting held on 20.1.20
09; the charge of the Principal was handed over to the respondent No 5 who is th
e Head of the Department of Economics and senior most Lecturer and allowed to ac
t as the in-charge Principal and Secretary of the college with effect from 1.4.2
009. The appointment of the in-charge Principal was necessary as there was no se
lected candidate eligible to be appointed as the Principal of the college and no

list of eligible candidates selected by the respondent authorities was publishe
d till date. It is submitted by Mr Choudhury, the learned Standing Counsel for t
he Education Department, that the interview, selection and other process for sel
ecting candidates for being appointed to the vacant posts of Principal of differ
ent colleges of the State of Assam is already over and 51 persons have been sele
cted but the select list is not yet published. Upon instruction Mr Choudhury sub
mits that the relevant Rules as required under section 12 of the Assam College E
mployees (Provincialization) Act, 2005, has not yet been framed leading to diffi
culties in making appointment to the vacant posts of Principals. Although there 
were objections regarding number of candidates selected in comparison to 51 numb
er of vacant posts of Principal and in view of provisions of section 10 of the A
ssam Education Department Selection Rules, 1981, the selection board is required

to select candidates for the post of Lecturers and Principals numbering at leas
t three times of the existing vacant posts, but the same is to be considered  an
d applied in terms of the provisions of the Assam Fiscal Responsibility and Budg
et Management Act, 2005. No doubt the Assam Education Department Selection Rules
, 1981, on the basis of which selection was made contains that the selection boa
rd shall prepare lists of selected candidates for Lecturers and Principals numbe
ring at least three times of the existing vacancies and shall forward the list s
o prepared to the Government, but by the enactment of the Assam Fiscal Responsib
ility and Budget Management Act, 2005, it is made statutorily compulsory, as per

provisions of section 7(1)(g), that notwithstanding any other provision contain
ed in any Act or Rules, the select list prepared for the fresh appointments to v
acant sanctioned posts shall contain names equal to the number of vacant posts n
otified at the time of calling for applications for filling up the posts. The af
oresaid Act was enacted to provide for the responsibility of the State Governmen
t to ensure fiscal stability, sustainability, improve efficiency and transparenc
y in management of the public finances of the State, enhance the availability of

the resources by achieving sufficient revenue surplus, reduce fiscal deficit an
d to remove the impediments to effective conduct of fiscal policy and prudent de
bt management for improving the social and physical infrastructure and human dev
elopment in the State. Section 4 of the Act lays down the fiscal management prin
ciples, section 5 provides measures for fiscal transparency, section 6 provides 



the measures to enforce compliance and section 7 provides measures to ensure fis
cal discipline. Section 7(1)(g) as indicated above begin with a non-obstente cla
use. In view of the aforesaid enactment, the provisions of Rule 10 of the Assam 
Education Department Selection Rules, 1981, as framed by the Government in exerc
ise of its executive power and not being any statutory Rule under any enactment 
would not be available to assail for not selecting candidates three times more t
han the vacancies. The aforesaid enactment was made in the year, 2005, for the p
urpose of fiscal discipline in the State. 

9. In that view of the matter, the selection of candidates to 51 vacancies 
to be appointed as Principals to different colleges of the State of Assam as ind
icated above cannot be said to be illegal or improper. The said select list is i
n conformity with the provisions of the Assam Fiscal Responsibility and Budget M
anagement Act, 2005.

10. Now let us consider as to the justification of  not publication of the s
elect list after it is made final by the authority, which is the crux of the dis
pute raised in the present litigation. Mr Choudhury referring to the instruction
s received from the Principal Secretary to the Government of Assam, Higher Educa
tion Department dated 21.6.2009 submits that the selection board has already mad
e necessary selection complying with the provisions of the Acts and Rules select
ing equal number of candidates for equal number of notified vacancies. No Rule l
aying down the procedure to be adopted in making appointment have been framed as

yet. But the Department has, in the meantime, framed a draft Rule under the pro
visions of the Assam College Employees (Provincialization) Act, 2005, the same i
s yet in the draft stage. It is submitted that after publication of the select l
ist, the Government would proceed to appoint the selected candidates against the

colleges on the basis of the preference given by them and position in the merit
list and thereafter send such names to the colleges requiring the Governing Bod

y to issue the appointment letters. Accordingly, all the selected candidates wou
ld be required to indicate their preferences for appointment in the colleges of 
their choice. The person holding first position in the select list would be take
n up first and would be slotted against his first preference. Thereafter the col
leges against which he has been slotted would be taken out from the list of coll
eges and the subsequent candidates would be considered in the similar manner on 
the basis of their preference and position in the merit list. In the absence of 
any Rule, the said draft Rules would hold the position of an executive instructi
on and in the absence of any Rule such instruction would hold the field. 

11. Mr Choudhury submits that the aforesaid action as regards appointment of
the Lecturers and other employees by the Governing Body being proposed to be ma

de in terms of the earlier Rules, it is proposed that after publication of the s
elect list, options would required to be obtained from the selected candidates i
ndicating their preference for appointment in any particular college and any per
son not giving such preference to a certain college is apprehended not to be con
sidered subsequently. This apprehension of the authority is not tenable in view 
of the fact that the number of existing vacancies and the number of selected can
didates are equal. Each one of the selected candidates would be entitled to be a
ppointed as Principal in any of the colleges, of course, that may not be the col
lege of his choice depending on his position in merit list. In that event, some 
selected candidates forego their appointments that would not make redundant thei
r selection. 

12. In view of the aforesaid submission, at this stage in absence of any sta
tutory rules and on the face of existing draft rules, this Court feels it necess
ary to issue appropriate direction for publication of select list of the candida
tes and for appointment of Principals in different colleges in Assam. Accordingl
y, the concerned respondents are directed to publish the aforesaid select list o
f the candidate for appointment to the post of Principals, which is ready for pu
blication within a period of two weeks from the date of receipt of a certified c



opy of this order. In the said select list it shall also be indicated that the s
elected candidates would furnish their preference specifically in writing within

a specified time for being appointed as Principal in any college preference wis
e and such preference obviously would be entitled to be provided for 51 vacancie
s. After getting preference from the selected candidates, the Director of Higher

Education shall scrutinize the preference in order of position of  the candidat
es in the merit list and accordingly intimate all such colleges for taking neces
sary steps for appointment. The Director of Higher Education in making such exer
cise shall strictly follow the position of the candidates in the merit list / se
lect list and there shall be no departure from this principle. In the event any 
candidate offering any option do not entitle him to be appointed in any college 
there would be still open for him for further option for the remaining vacancies

in terms of his position in the merit list. The entire exercise shall be comple
ted within a period not later than three months from the date of receipt of a ce
rtified copy of this order.

13. As discussed above, the authority has already been directed to take nece
ssary steps for filling up the vacant post of Principals in different colleges a
s per merit select list of the State and hence that  would not create any diffic
ulty for continuing with the present system as it existed now till such appointm
ent.  

14. So far as the claim of the present petitioner, no rule or regulation dis
close that the post of Vice Principal is a cadred post. The post of the Vice Pri
ncipal is allowed in certain college specifically on fulfillment of certain norm
s and such status is offered normally to senior most Lecturer and Head of the De
partment of a particular subject. In the instant case, the present petitioner is

neither a Head of Department of any particular subject of the college nor the s
enior most Lecturer. On earlier occasion, the respondent No 5 who did not accept

the offer of the Vice Principal, accepted the offer of in-charge Principal. The
re is no provision under the Rules or in any law that the Vice Principal is to b
e allowed to hold the post of in-charge Principal although such Vice Principal i
s not qualified to be appointed  or offered the status of Vice Principal. On the

other hand, the respondent No 5 is the Head of the Department of Economics and 
is the senior most Lecturer of the College. In that view of the matter, the peti
tioner is not entitled to canvass any superior claim over the respondent No 5 to

be appointed  as in-charge Principal. Since the respondent No 5 is already hold
ing the post of in-charge Principalship in all fairness and balancing the right,

vis-à-vis, equity, it is considered proper and justified that such situation wo
uld continue for further period of three months, ie, till the final appointment 
of regular Principal,  in view of the directions contained hereinabove. Accordin
gly, the position of in-charge Principal held by the respondent No 5 as on date 
shall continue for another period of three months. 

15. With the above observations and directions, this writ petition stands fi
nally disposed of. The original instruction so received from the Principal Secre
tary, Education Department, Assam, and produced by the learned standing counsel,

is kept as part of this records. 

16 No costs.

A copy of this order be furnished to Mr MK Choudhury, learned Standing C
ounsel, for necessary compliance within the stipulated period, as indicated abov
e.


