IN THE HIGH COURT OF JUDICATURE AT PATNA
CWJC No.4849 of 2006

Narendra Nath Mishra, S/o Late Nilamber Mishra, Resident of
Village and P.O. Gandhwar, P.S. Sakari, District Madhubani, at
present residing in Bimla Tower, Flat No. 14, Hanuman Nagar, New
Punaichak, P.S. Shastrinagar, Patna-23, Phone No. 2287928 and
office in the Prince Chamber, Table No.l in front of Advocate
Association Library High Court, Patna.

————————— Petitioner

Versus

1. The State of Bihar.

2. Commandant General Bihar Home Guards H.Q. Chhajubagh, Patna.
3. Deputy Commandant General Bihar Home Guard, H.Q. Chhajubagh,
Patna.
4. Commandant, Bihar Home guard, Head Quarter Chhajubagh, Patna.
5. District Commandant, Bihar Home Guards, Dhanbad.
6. Commandant, C.T.I., Bihta.
7. Secretary Home (Special) Bihar, Patna.
8. Accountant General, Bihar, Patna.
————————— Respondents
For the Petitioner . Mr. Narendra Nath Mishra (in
person)
For the State e Mr. H.P.Singh,Advocate. (SC-5)
For the Accountant General . Mr. J.P. Karn, Sr. Advocate
PRESENT

THE HON'BLE MR. JUSTICE MIHIR KUMAR JHA

Mihir Kr. Jha, J. Heard counsel for the parties.

The prayer of the petitioner in this writ
application reads as follows:-

“I. That this is an application for
issuance of appropriate writ 1in the
nature of certiorari to quash the
notice dated 28.11.2005 vide memo no.
2700 conveyed by commandant Bihar Home
Guards Patna and final order dated 30-
01-2006 vide FO No. 29/2006 and memo



no. 173 passed by Deputy Commandant
General Bihar  Home Guards Patna.
Through which order for deducting
Rs.100/-(one hundred) P. M. 1in 14
(fourteen) installment total Rs.1400/-
(One thousand four hundred) from
already sanctioned full pension to the
petitioner after finding service
record thoroughly satisfactory by
competent authority and P.P. O. issued
by A. G. Bihar, Patna vide his memo
no. 21040 dated 09-01-2001 which 1is
wrong, illegal and against Bihar
Pension Rules 43(b) (a) (1) (i1i) and
Bihar Pension Rule 139(b) and (c) and
Petitioner further prays for 1issuance
of appropriate writ in the nature of
certiorari to quash the order dated
30-01-2006 of the Deputy Commandant
General for not to make payment any
amount to the Petitioner in respect of
T. A. C(Claims of session 1980-81 to
1983-84 which are already passed,
Sanctioned by competent authority and
order by this Hon’ble Court 1in CWJC
No. 8941/95 by Hon’ble Mr. Justice S.
N. Jha on 17-1-97 as well as prayer of
the petitioner for payment of admitted
T. A. Claims along with interest has
already been again allowed by this
Hon’ble Court in CWJC No. 5227/2002 by
order dated 7-9-2005 passed by Hon’ble
Mr. Justice Narayan Roy which are
annexed as Annexure 1 to 5 of this
petition.”

It appears that the petitioner, a police

personnel, was subjected to a departmental



proceeding for certain misconduct vide Memo of
Charge dated 20 January, 1997 relevant portion

whereof reads as follows:-

“HRIT—7
JoH GHIRYE TVE AR [ [§E% T veae ), eae T
FEIE F [AeE TN ST TEITd BATEITT,  EIERrS]  aelT
STIGTETSH BT SR T el & [ —
7) TGIE o7l H UGeTgT @ TN 39P FINT TEfAT JrET
Tl [AUF g8l o WA gare (ardl Uq @ G_ieEIETe)

T GIRT T8I BBV THSHT FHIQET SNISIT GINT TR &err Gif

frrargger 78 &/
2) $EIT IrET ¥oar @A & Gl [Afor ]Il e Irar e

Eq WErH URIEIBIN] &1 G Tegd 78] [T/

3) 76 IIAT Tl 39T BT BIoTH 22 BISHY 8T AT 8/

4) IJrET HeTdT [@9F @ BT 11 SdellET W W §iar 8 &

JIET AT 2BV W O fBAr AT 8 v §ig F fora ofwT &Y Hlew

WIglder T G @ HICY Wigldar W IE Q@I AT 8/ gvg

ST BT T TT GIeY Figlder 7 didd 781 &/

5) 1T YT 397 P SaciipT W W 8 & g5/9 U g5 7
BT T BH 2302 [30H0 TAT IBTT 8196 fHoHo AT 1597 &/ o7f
faeaera 78 8/
6) 9% FNT B9 T g @T &N [T &

7E Tz @ T T favrr a8

@00 3rarer

Rreaev 81 2504 1300 14 fa7

STV 81 5125 [d0Ho 27 a7

TIHY 81 3591 [F0Hlo 19 fa7

favev 81 5373 IoHlo 29 fa7

STV 82 5642 [F0H00 27 fe7

BYGY 82 6727 1F0Hlo 28 a7

et 82 5253 [0Hlo 26 137

STl 82 6225 [PoHlo 30 fa7

7g 82 7935 [0Hl0 29 fe7

T 82 6381 100 29 fa7

qoTTg 82 5394 [F0H)o 29 fa7

3T 82 8196 F0H0 27 1/2 fe7



Rraev 82 6188 100 231/2 17
STV 82 3739 fF0Ho 19 fa7
TRV 82 3145 1300 22 [a7
fewwv 82 2302 F0H10 15 a7

83710 10H0 393 fa7

7) ST feTIF 18—4—82 B 240 [F0Hl, 19—4—82 HI 269
fF0H0 20-4—82 TG 22-4—82 @I 453 [F0H0 23—4—82 B 302
0o 25,/ 26—4—82 ®I 410 BH [XTiE 27,/28—4—82 &I 378
fFoHlo 13T 151 &/ ST [deawHT T8 &/

8) BT TICTETo BV Y 1981 W 1983 T BT FHoT 35823.32
I BT ITFT YA TRgT [BAT| § FBIR §EIT Toid I el e
forar &1 it fAgr JrEr wir [AFEEe & [T (@HT W) (3) @
ST HaAT A JeEreTi BT SRIT T &/

For such charges, the ©petitioner was
subjected to a departmental proceeding wherein
the enquiry officer by his enquiry report dated
26.5.1999 had held all the eight charges to
have been proved against him. Thereafter, the
petitioner was subjected to an order of
punishment dated 13.7.1999 passed by the Deputy
Commandant General, Home Guards which was also
affirmed in appeal by the appellate authority
whereafter the petitioner had moved this Court
in CWJC No. 5227 of 2002 and this Court having
noticed that the said order of punishment was
passed without supply of copy of the enquiry
report had set aside both of them and had
remitted the matter back to the said authority

to proceed in the matter afresh as would be



apparent from the operative portion of the
order of this Court dated 7.9.2005 which reads
as follows:-—

“In case at hand it appears that the
copy of the enquiry report was not made
available to the petitioner and thus, it

amounted to denial of reasonable
opportunity.
The orders impugned in the

background of the ratio, as referred to
above, 1s thus held to be violative of the
principles of natural justice and wholly
without jurisdiction. This writ application
on these score alone, in my opinion, should
succeed.

In the result, this writ application
is allowed. Orders impugned are set aside.

However, the matter is

remitted back to the disciplinary authority
to proceed 1in the matter afresh, 1f so
advised.”

From reading of the petitioner’s show-
cause reply dated 5.12.2005 (Annexure-11), it
would appear that the petitioner was supplied
with a copy of the enquiry report with a show-
cause notice contained in memo no. 2700 dated
28.11.2005 but the petitioner instead of giving
comments/reaction to  the findings recorded
against him 1in respect of charges in the
enquiry report had in his reply dated
5.12.2005 (Annexure-11) tried to educate the
disciplinary authority as with regard to the
scope of Rule 43b of Bihar Pension Rules and
the interpretation of the High Court order

dated 7.9.2005. In fact, the petitioner in his



such reply dated 5.12.2005 had dwelt only on
the scope of judicial review, pension rules and
the Jjudgment of the Apex Court in the case of
Mohd. 1Idris Ansari by summing up the whole

issue in the following words:-

“SW FPIV 997 43 (a) and (b) @& (a)ii @& ITAHT
7T A FdleE =rgrerd §NT 10T e § iR seer
F gReficr7 W Ve EIaT & I& 99T wiReia ¥ 9T
FeIdl,/ T & FHEIRIT IR HY [d%g [HIHgHN T8
TR 13597 T T &/

3T 79T FEIT & HY G FHT 37daT 130 1.
102005 @ 3JIclI®E H I AT FAT BTl [T ¥HH T
WHT YT BN B BINag B T ]

This show-cause reply was considered by
the disciplinary authority and the authority
having found that the petitioner had not even
offered his comment/reaction to the findings
recorded 1in the enquiry report much less
denying them, had rejected such explanation of
the petitioner and thereafter had passed an
order of punishment dated 30.1.2006 in the
following terms:-

J=ATSYT FAT—29 / 2006

s A AT s, S wHeR (WAt fga) f9ER 7 em

I, gFaTe AT AT & f[awgy Tefd AT 9ol faud

FHUT BT B SR H IR HRIaTe! Ho 1,/97 ddls T

off| 599 & MsT W T N W RY YHIOT 8T o |

Hold: A=Y G 519 /99 /SMUid 2696 fadid 13.07.99

g1 Sifd amaer aIiRkd fbar 11 o1 | 39 3y §R1 B A

@ dAgiqy & THERT B AT I Wl b AT qral Bl
S @l HE el qTal BT B AN bR Bl AR AT T




AT |

ot Reg 1T A gRT Sad AR H0—519 /99 B
Ty A< ITd S, Yed H Hlossosiodio o
5227 /02 SRR fHam AT AFA Sed ey | fedie 07.
9.05 P UIRT 319 ey § foyrfiy sriaE o 1,/97 H
gfd ot s &1 SUcTel BRI WEIHRI YT A6l HR &
foIT WRBR &I I AFT AT FAATQY [0 519 /99 B IGQ
PR e (U THISS) UG Al Bl G URH R Bl I

e |
AMAT ST STAd @ IR & qdAld | TR
grar ® & fawria edad & dares &1 ufear qer fag v
TS P G H HEAT [T gRT Pl Ui T8l d T8
21 ISy A Bad T dal T 7 b frf erfae #
3ifo ereer IRT &1 & U4 HdTed UGN & wae 8
st BT SUTTer El HRAT AT 3R S SO FIT BT AR
g3 2|
AR Sed ST @ Qe & U H [98R 8
ReT dIfeell, qRATA, U & STuid 2700 i 28.11.05 §RI
HATe URIEHRI & Haed @l Uld Woid 8¢ S+ AHel Bl
feR Ue fFrHmEel & M 43 @ d8d U9 ekl & A
H uRvd &7 & dHag # SN s F SSIHRer $ AR B
TS| SN s &1 wdiaRr o 8.12.05 &I FRITET H U
B3N SADBI TICIHRUT IAYSTAD AT T |
3N FHIEATRT §9 "l &I [deR UM foHmael &
9 43 5 gRuid &=d gU 9o U3 & w0 100/— (T )
gfcre @ &) 9 f 14(digE) [l d Bd w0 1400 /—
(Th BOIR IR I) Bl B =AY H0 519 /99 H Herdl
DI TS B: A8 D da- gy BT YA R T A Al &
wY H Plg MR B YA T8I B BT AR T SIrem € |
80,/ —
( TSiId el )
SYHATE T
fI8R T8 AN, ue|
AT, fd8R [ verar2l, ge |
9T 173 /9eT, fadid 30 SHa™T 2006 S0,
<ol 1-97
gfafer®:— J=ITeer TR, U9H IRaT / BU=i dHte] U / fari
CAREIE]

The petitioner appearing in person while
assailing the aforesaid impugned order of

punishment dated 30.1.2006 had submitted that



as he had superannuated from service on
31.1.2000, he could not have been subjected to
any further departmental proceeding and
therefore, the impugned order inflicted against
the retired person like the petitioner was
unsustainable on this ground alone. In this
context, he had placed reliance on the judgment
of this Court 1in the case of Kauleshwar Pd.
Sharma @ K.P. Sharma Vs. The Bihar State Elec. Board
& Ors. reported 1in 2009(1) PLJR 657 to claim
immunity on account of cessation of master-
servant relationship. He had also referred to
the judgment of the Apex Court in the case of
State of Bihar & Ors. Vs. Mohd. Idris Ansari
reported in 1995(2) PLJR 51 SC.

In the opinion of this Court, the
submission of the petitioner lacks merit
because it stands settled by the judgment of
the Full Bench of this Court 1in the case of
Shambhu Saran Vs. The State of Bihar & Ors.
reported 1in 2000(1) PLJR 665 that a proceeding
initiated prior to the retirement can still be
continued for the purposes of Rule 43 of Bihar
Pension Rules. The Full bench in that context
had laid down the law in the following words:-

......... Accordingly in our view, 1t 1s open
to an authority concerned to continue with a



disciplinary enquiry  which was initiated
before his retirement. In our opinion, once
such proceeding 1is statrted, even 1if the
person concerned retires from service, such
proceeding can be continued and it 1s not
required that there must be any Government
order to that effact before it can be allowed
to continue. No such condition has been laid
down 1in rule 43 1in respect of a case where
such a proceeding has already been initiated
as required by the three conditions in respect
of initiation of a fresh proceeding after such
retirement. We cannot import the requirement
of such a condition which is not in the rules.
This would be against the principle of cassus
omissus. If we accept the contention that such
an order of the Government 1is required before
such proceeding can be continued, then we
shall be introducing a condition in the rule,
which the rule does not provide

In this case also, the authorities after
the order of this Court dated 7.9.2005 in CWJC
No. 5227 of 2002 filed against the order of
punishment of the petitioner dated 13.7.1999
and appellate order dated 24.11.2001 by giving
following reasons had continued with that very
departmental proceeding no. 1/97 in which the
final order dated 13.7.1999 had been earlier
passed as 1is apparent from the following
extract of Annexure:-1 the show-cause notice
dated 28.11.2005:-

"glTqih 2700 /
Siodlo—1—97
geaTerd, fdeRye et arfesl, ge|
fasi 28 FTawR, 2005

s AN AAer fysm,

a1 F1gd HFAT BHISY
Hele [0—14, EAMTR,
=] AT 9w, geHI—23
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TT—  forf sriaE 91 /97 #§ HdreE RN & Aded
BT UNoT |
fowa— Hlosego S0 Hio 5227 /02 H AMHR JT@ ARTAI Bl
ST |

JMEYIAR SWad favy vd g7 & Hag § Fe 2 o

AT Sod Ty J I8 Ui g 6 fvria srfardr do—1 /97 #

& T off ud Ul ST JifoW gEra FHUT R BT AIGT AR

forer urar o) sl A ST e 9 e fawg aiRd

TSR A8 1 39 F(C B GURA gU T AR ¥ 9 Ry g o

HRATS B Fhdl ¢ |

2 IeorE i & 6 a8 i sriad! a9 a@ dars T o,
9 39 |1 # | 39 919 o7y |ar gd 8 g © |

3. Fifh @ g dar fgd 81 g § sAfely $9@ a1 @
AR 2 fb SRa i eriaEr o dee e
@ 9 43 © d8d UM den/Sftd ® Ael § uRafda
foam S |

4 37T HATe URISN & Hael &1 Uy Ao §Y FE © o
uF Uit & Use QA1 & oiaR 31U U1 WEIhRoT |Hftd
U9 &Y Herdl /SIftd T 3meer uTiRd fhar e |

T Th:— AT YTEIHN Bl Hed |
80,/ —
AT
fI8R [ e arfe, e |”

In the opinion of this Court, such a
notice is in full conformity with the
aforementioned judgment of the Full Bench of
this Court in the <case o0of Shambhu Saran
(supra) .

The reliance placed by the petitioner
either on the judgment of the Apex Court in the

case of Mohd. Idris Ansari or the judgment of



11

the learned Single Judge in the case of
Kauleshwar Pd. Sharma (supra) is wholly
misplaced, inasmuch as, neither in the case of
Mohd. Idris Ansari (supra) the Apex Court nor
this Court in the case of Kauleshwar Prasad
Sharma (supra) has held that once the employee
would retire, he could not be subjected to the
departmental proceeding which was already
continuing before his retirement. In fact, the
case of Mohd. Idris Ansari is an authority only
for cases covered under proviso to Rule 43B
which becomes applicable to an employee of the
State Government against whom no departmental
proceeding was ever drawn in his service tenure
and was for the first time sought to Dbe
proceeded on a charge which had become not only
stale but were barred by the period of four
years in terms of the proviso to Rule 43B.

Such submission of the petitioner, is even
otherwise fit to be rejected in the light of
facts of his onw case because admittedly the
petitioner had stood superannuated on 31.1.2000
whereas the writ application was filed in the
year 2002 and if in view of the averment made
in the writ application, a liberty was given to

the respondents, as was definitely given in the
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order of this Court dated 7.9.2005, while
remitting the matter back to the disciplinary
authority to proceed against the petitioner
afresh, he ought to have filed an appeal
against that part of the order of this Court.
In absence of any order overruling or setting
aside the operative portion of the order dated
7.9.2005 in C.W.J.C. No. 5227 of 2002, the
earlier direction/liberty given by this Court
while remitting the proceeding to the
disciplinary authority in the aforesaid order
of this Court dated 7.9.2005 being an inter-
parte order cannot be overcome muchless
indirectly assailed by the petitioner in the
next round of litigation where an order of
punishment again has been passed after
considering the show-cause reply filed by him.

In fact, the judgment of the Apex Court in
the case of Managing Director, ECIL, Hyderabad &
Ors. Vs. B. Karunakar & Ors. reported in 1993(4)SC
727 itself lays down that in the event of non-
supply of the enquiry report, the proceedee
cannot be exonerated from the charge rather the
proceeding has to start again from the stage of
supply of the enquiry report.

In that view of the matter as well, it
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would be difficult for this Court to accept the
aforesaid submission of the petitioner, which
actually was his main 1line of attack to the
impugned order of punishment. In this context,
learned counsel for the State has also rightly
pointed out that the petitioner’s prayer infact
for deleting the 1last paragraph of the order
dated 7.9.2005 in C.W.J.C. No. 5227 of 2002 of
the Court remitting the enquiry Dback to the
disciplinary authority despite being assailed
and sought to be reviewed at the instance of
the petitioner in Civil Review No. 209 of 2005
was dismissed by this Court on 11.9.2008
holding such review application itself to be
wholly frivolous in nature. In fact, once the
civil review application of the ©petitioner
against the order of this Court dated 7.9.2005
was dismissed, it must Dbe held that the
direction given by this Court in the last
paragraph to the extent

“However, the matter 1is remitted back to

the disciplinary authority to proceed 1in

the matter afresh, 1f so advised”
got reaffirmed and the same would now
definitely stare in the face of the petitioner

and stand as a bar against him to raise a plea
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as to raise the question of jurisdiction of the
authority as with regard to the alleged
infirmity and error in proceeding against the
petitioner by issuing a show-cause notice dated
28™ November, 2005 in the light of the
aforesaid order of remand and liberty given in
the order of this Court dated 7.9.2005.

The petitioner next submitted that the
order of punishment was harsh, inasmuch as, the
authority had not only directed for recovery of
amount from his pension but had also held the
petitioner to Dbe not at all entitled for
payment of any amount of T.A. Bill in question.

In this context, this Court will have to
record that the charges against the petitioner
were quite serious 1in nature and were also
proved in course of departmental proceeding by
production of both oral and documentary
evidence. Thereafter, the following findings
were recorded by the enquiry officer in respect

of each of the charges:-

fAeeyr vq [y — Ta @ §IE GOl SRIGT BTH BHISY GV HGT

TRAE FIEBYT & ST H [T [t fAderar & —

1. SR G 1 ® G H YT GRAG WIBYT F ST F0F0 7 T8
W [T & [ G JrET v 1397 @I ara 1S BT H $rac
@ R [P 8 FEIITd @ S9I# 3773 [e9Id 16.9.93 @I oAl T/
gvg Gl 3T WIBYT H T8 T T& PY 6D & [ [o7a FHRE]
§79Ie (PTefl V9 @I GRIEPR]) & FRT JIFT 9cal GIRG 78] Berdy

THSAT THIRT, THIRET, [IY570T & & giea BTy 7] fo7erT HIRT]
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§TFIE T 3T FIGIE 247 130 19.993 # I forear & [ @7 AT v
fagz @ fore GERTr, aIe WO SHTT T8 BYBY FASHIT FHGET
ETRIGTT G & 731 §694 I8 [T [Adaar & & forem el
§IIG P GBI & TN TTAT AT [T Bl THUSHIT FTHRET, FANIGT
& GIRT BT T/ §9 IrET Her 39T # Sifa aeal & WE g7 erd &1
@ fora e frer wHRs] e & & ad! off I8 gHvSeny
AR SRS & Bag T8l s/

SNIT W0 2 P GEE H IRINT HGHA BAISY FT P T T8 & TH AT/
FNF SITvEl §FF 999 & SIFEIN [0l d7lc+ @ Y Fid §7% G EIT
TIRY | (3ITRefT Bv® (797 64,87,448,626 T 1297) 7B I8 & 5 7+

TvE W WG § @ §I5 & FAUSHHIY AR EANISTT 7 % JIAT Hedl
a9z @I qIRa [Far o1 gvg I8 AT gEe § @ T ol Siv e d
V% G W QRN OIE P G P WY H Ol GITPIN) forel WHIGTT, IR
@I & AHd off T8 GHSAT FHIR] AT FI TEl & FAHA |

dreY SIRIT & T H SIT P0F0 7 fordl & [ ArAT dear [d9F BT PIor
22 @El BT GTPl 7ol HIqH &/ d IET Hedl Fiad H gye dYd P dIS
OWP verd 78] o | BT 0 22 P BIST & Hls [ BT I FT 7T VET
EIIT TE T T8 8/ yNg [or7 gol H @ 22 Hiqe & 9vid FTdId T
ot T&1 ferar garm &/ IrET dcr 1397 @ [T gl @i 22 BIST AT 8 G
T YT 7T B BT 11 § F& fr@HY AT T TIAT 8 Tl 9 IV

FTeT Tl o7 WaTE! & Motor cycle [or@r 97 8/ &1 70 22 & % §4
3T BT TG ey I T o & orvuY Fw forar g3 &1 WIIE g%
fored g2 &9 @ Eerd @ [T W FITH 22 B BIST TIAT FAT Ear &)
ST @ YOI 4 BE-FE] VT WY W BV I [o7E] g [eaE gsar &
forea BUv HISY wIgider [or@r g3 &/ i P [orgadyY dior 22 H SHd
1&XTIT BT YISl [BAT AT §1T] Gid Y @l AErEY Hley wigldel
forgs & qre @lerd 22 H 2BV &7 [T YvT Slad T8) slar gwlerd 8
PITH B BI9HY T [@97 797 & TINGed arq g8 & 1 A e [T @
PIeT 22 B PIT T TG W BrST TIT & forT Y& gv F& [oreEr §orr
o7/ ¥ GO & FIcTH 22 H T §& I T&] [ore@r & S T&] BIsT T &/

SRIT T 4 F G H VIS Fodo 7 forar & fr GEIT arEr
GIVT @ HICY FIel & 1397 97/ SFI4 I8 I for@r & @ gaaia [orer &
AP GEIT Y0—1—2—82—83 & JacHIHT W W &N & &7 qIval &7
T T HICY FIAfeT BT TN [e/@dy & 397 o) Ira7 il 195 & Heer
7 forer wHIRST 7 foredr & & JrEr wicar @97 H g @ HieY Ardidel &
JIIT @V P Fooid & 1T T &1 (7% 1,/90) SR #0F0 T BV
57 @ fASIHY 9V SUR HISY widlder forg @ wig # g T8 ferar &/

SRIT W0 5 F WG H SR F0P0 T [or@r & 5 B @) HEr
T GE WG BV & [AM~ e yeIedIRgl 7 [ vd YIarT a1
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STGTT [T &7 | Gvg GTEIT U7 GIRIAH WG H Y HE H BH H FH
2302 [PoHo Tr SfEBTT 8196 1F0Hlo TrFT BV P ST B Wi T8
far &/

RIT o 6 @ HET F JRIA Fowo 7 fora@r & fF ik H grEr
STRETAR GTF &7 [ 77 & a8 wEl &/ uvg g [@Hrhy srfast
P FNTT Bl WY GV TAT BT F GG H G URIEBN B SR
gvga TE 13971 SR GEIT 6 F i 81 W QiR 82 % FT 16 HIE
7 TP §IVT 83710 130410 I3 ¥ & WG § G T8 BeTl T &/

SRIT @0 7 & AT H VIS 7 [§Ew dar Giear & [497 255 BT
EIIGTT & §4 FICY &IdbcT §IRT 240 [F0H0 TF Ir37 & V& 77 4 &vd &
A H G H for@r & {8 Har dfear @ [FF 255 H WITNT &
I H 7T TEU HIeT HT Iooled & 7 [ IIAT A & G H [ gET AT
ot & 159 79 o9 B @ wEE H Sy Wev T d go T8 forar
g/

SIRIT W0 8 & HIe H SNIY BT YINAF FIIBYT AATATH 78]
&/ BT8/7T F&IIeTd §INT YarT 89 SacT e Wi & See Pl & SR
FITT & gveg IIAT AT 39T @) gl e aor wel 87 @ 9ee J v
ar dig sifyera & gega 1347 & Siv 7 & HIg gard geT &7 TarE )

SR FoF0 VT fAfa=1 1911 @ gl o¥eror 4 sl a@ 308
yeT g8 g &/ gl whewr F g8 77 e @ g @ g §N 1%
gel @ G® W [QYg avg @ Terd Gid &V @ I 397 77 81 I8
i srfare) @ sifeeEa gl v sERa &/ gwWH Gord e SINIg
F 353 &7 [V @ @red vq Sfeal @ SR gY & wHd & fore
R FTH FHST TeqT BV H THT T8 §4 &/ Ha wherr ¥ qu 7y
7ol | g BN [3 SN @ 59 ANEfe drfare @ seral @ AT
353l @& AT & GIT G 9 AT & Al V6 B Bl EITT H
RETHY 1537 AT &) VAT AR §9% F9) @ SiE— g W giar 8/

[y —

1. NI G 1 H FHUSHT GHIE] EIISIT FRT AT Yol 39F
gIRa 397 a7 & I8 ST T8 & dpio FHSHT WHIGE] ARG
@ STHT JIAT Yool [y GiRa T8 @Yar @ifey o7/ 9@ o avid
TSRS GINT IE T # FIT H [F SN B [ vF @dT

TSIEBTY fororr WHEIRT] g9Ie & 1997 GIRa T Sfad 78 JIAT o

Il /

2 39 [T 7 SIvEl] EVTFH @ [T 64,87, 448, 626 T 1297 B TR
It @ fovao BT Fo 5 F S9! dfA JAT @ 17 @ B
39 I P TP Gla 9T URT Vel 9 T grET & 0ei 7 werE
GRIRIPIY] PT SIRY &I AT SIaedE & SNl &R IE SR
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guvTfaa 78 a7 1T 8/

3 g YT [F9H & §E g & Blerd 22 e §4 &/ 39 @rerd H Jida
Fo 399 gral dI &er @ [FT W BIST AT 8 FEHT JE BRI
I d @ @ @rerg 11 H Sifda 2av SV owdl fAerey Hiev
e forr gdia glar & @i qd 4 gav & g fearr Tar 8
Sv S @ g FIoTT 22 H GEHT [BVFT AN TAT BN GIE H

gy FrgfdeT fogT & g GvPp! Trefaar @ egrT § vGav Hrerd 22
& BIS 9T 7T ST

4. Rya=v 81 ¥ fA\av 82 & el I1AT 83710 [F0Ho JraT 1 T & il
59 17 o7 393 a7 @) favrT yafy qeiflt T 81 st grer Y
T IIET PG T AN @) Ak B d@HEY Ver Tl & [ e
UV PIF [FITT BV TIom USIEBNT T8 9T/ I avE &1 AT 3V
FRIIeTT W FIEY [N, U gIINIT ol H #erfd wya T8 &1 ver
TIT & & g% Vo [davT gv foren wHIGTT &I €T T8 391
TIT &/ ST I IIAT 139G HIT T&l I o w6/

e —

I =T 1 W 5 dp g T T IRl F podo TR T
1 G arg G &7

It has to be noted that none of these
findings was sought to Dbe even remotely
questioned by the petitioner in his show-cause
reply filed on 5.12.2005 which as explained
earlier was only an essay on the scope of Rule
43 of Bihar Pension Rules or his understanding
of the Supreme Court Jjudgment in the case of
Mohd. Idris Ansari (supra) or questioning the
wisdom of the disciplinary authority to issue a
show-cause notice to him along with a copy of
the enquiry report.

Once, this Court would find that the

charges against the petitioner in view of the
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enquiry report were found to be proved, and the
petitioner did not assail any of the findings
recorded by the Enquriy Officer in his enquiry
report, it would be difficult for this Court to
hold that the order of punishment was excessive
or perverse 1in nature. The petitioner cannot
claim payment of his travelling allowance when
there is a finding that he had submitted false
T.A. Bills. In any event the scope of judicial
review in a departmental proceeding is confined
only to the procedural aspect and decision
making process. This Court cannot re-appraise
the evidence or record its opinion finding on
the merits of charge as was held by the Apex
Court in the case of B.C. Chaturvedi Vs. Union of
India & Ors. reported in 1995(6)SCC 749 laying down
the law on the subject in a most trite manner
in the following words: -

.................. Judicial Review 1s not an appeal
from a decision but a review of the manner
in which the decision 1is made. Power of
judicial review 1s meant to ensure that
the individual receives fair treatment and
not to ensure that the conclusion which
the authority reaches is necessarily
correct 1in the eye of the court. When an
inquiry is conducted on charges of
misconduct by a public servant, the

Court/Tribunal 1is concerned to determine
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whether the inquiry was held by a
competent officer or whether rules of
natural justice are complied with. Whether
the findings or conclusions are based on
some evidence, the authority entrusted
with the power to hold inquiry has
jurisdiction, power and authority to reach
a finding of fact or conclusion. But that
finding must be based on some evidence.
Neither the technical rules of Evidence
Act nor of proof of fact or evidence as
defined therein, apply to disciplinary
proceeding. When the authority accepts
that evidence and <conclusion receives
support there from, the disciplinary
authority 1is entitled to hold that the
delinquent officer is guilty of the
charge. The Court/Tribunal in its power of
judicial review does not act as appellate
authority to reappreciate the evidence and
to arrive at its own Iindependent findings
on the evidence. The Court/Tribunal may
interfere where the authority held the
proceedings against the delinquent officer
in a manner inconsistent with the rules of
natural justice or in violation of
statutory rules prescribing the mode of
inquiry or where the conclusion or finding
reached by the disciplinary authority 1is
based on no evidence. If the conclusion or
finding be such as no reasonable person
would have ever reached, the
Court/Tribunal may interfere with the
conclusion or the finding, and mould the
relief so as to make it appropriate to the
facts of each case.

The disciplinary authority 1is the

sole judge of facts. Where appeal 1is
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presented, the appellate authority has
coextensive power to reappreciate the
evidence or the nature of punishment. In a
disciplinary inquiry, the strict proof of
legal evidence and findings on  that
evidence are not relevant. Adequacy of
evidence or reliability of evidence cannot
be permitted to be canvassed before the
Court/Tribunal. In Union of India V. H.C.
Goel this Court held at p. 728 that if the
conclusion, upon consideration of the
evidence reached by the disciplinary
authority, 1s perverse or suffers from
patent error on the face of the record or
based on no evidence at all, a writ of

certiorari could be issued.

A review of the above legal position
would establish that the disciplinary
authority, and on appeal the appellate
authority, being fact-finding authorities
have exclusive power to —consider the
evidence with a view to maintain
discipline. They are 1invested with the
discretion to impose appropriate
punishment keeping 1in view the magnitude
or gravity of the misconduct. The High
Court/Tribunal, while exercising the power
of  judicial review, cannot normally
substitute 1its own conclusion on penalty
and 1impose some other penalty. If the
punishment imposed by the disciplinary
authority  or the appellate authority
shocks the conscience of the High
Court/Tribunal, it would appropriately

mould the relief, either directing the
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authority or the appellate authority
shocks the conscience of the High
Court/Tribunal, it would appropriately
mould the relief, either directing the
disciplinary/ appellate authority to
reconsider the penalty 1imposed, or to
shorten the litigation, it may itself, 1in
exceptional and rare cases, impose
appropriate punishment with cogent reasons

in support thereof.”

In the opinion of this Court, the
petitioner in fact has been given very lenient
punishment in respect of a very serious proven
charge of misconduct concerning his honesty and
integrity and that definitely would now need no
interference of this Court.

This application, being thus devoid of any

merit, must be and is hereby dismissed.

Patna High Court (Mihir Kumar Jha, J.)
Dated the 18t September 2009
Rsh/A.F.R.



