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BY THE COURT: ( PER HON' BLE Shi v Kumar  Shar ma, J. )

Rameshwar ,  appel l ant  her ei n,  wi t h a l at hi  i n 

hand,  chased and oust ed a mad dog out  of  t he 

v i l l age.  At  t he same t i me Rameshwar  i nf l i c t ed l at hi  

bl ow on t he head of  hi s cousi n Raj endr a.  Rameshwar  

was put  t o t r i al  f or  commi t t i ng mur der  of  Raj endr a 

bef or e l ear ned Addi t i onal  Sessi ons Judge ( Fast  

Tr ack)  No. 1 Kot a,  who vi de j udgment  dat ed Oct ober  

1,  2002 convi ct ed and sent enced hi m under  Sect i on 

302 I PC t o suf f er  i mpr i sonment  f or  l i f e and f i ne of  



Rs. 1, 000/ - ,  i n def aul t  t o f ur t her  suf f er  

i mpr i sonment  f or  s i x mont hs.  I n t hi s appeal  

Rameshwar  has assai l ed t he sai d f i ndi ng of  l ear ned 

t r i al  cour t .  

2. I t  i s  t he pr osecut i on case t hat  on Januar y 

07,  2002 i nf or mant  Mohan Lal  ( Pw. 1)  submi t t ed a 

wr i t t en r epor t  ( Ex. P- 1)  at  pol i ce St at i on Sangod t o 

t he ef f ect  t hat  on t he sai d day ar ound 8 AM whi l e 

hi s son Raj endr a was goi ng t owar ds t he f i el d Ram 

Gopal ,  Rameshwar  and Nand Bi har i  wayl ai d hi m and 

i nf l i c t ed l at hi  bl ows on hi s per son.  On t hat  r epor t  

a case was r egi st er ed under  sect i ons 341,  323,  307 

and 34 I PC and i nvest i gat i on commenced.  Dur i ng t he 

cour se of  i nvest i gat i on Raj endr a succumbed t o hi s 

i nj ur i es and sect i on 302 I PC was added.  Dead body 

was subj ect ed t o aut opsy,  necessar y memos wer e 

dr awn,  st at ement s of  wi t nesses wer e r ecor ded,  

appel l ant  was ar r est ed and on compl et i on of  

i nvest i gat i on char ge sheet  was f i l ed.  I n due cour se 

t he case came up f or  t r i al  bef or e t he l ear ned 

Addi t i onal  Sessi ons Judge ( f ast  Tr ack)  No. 1 Kot a.  

Char ge under  sect i on 302 I PC was f r amed agai nst  t he 

appel l ant ,  who deni ed t he char ge and cl ai med t r i al .  

The pr osecut i on i n suppor t  of  i t s  case exami ned as 

many as 14 wi t nesses.  I n t he expl anat i on under  

Sec. 313 Cr PC,  t he appel l ant  c l ai med i nnocence.  One 

wi t ness i n suppor t  of  def ence was exami ned.  Lear ned 

t r i al  Judge on hear i ng f i nal  submi ssi ons convi ct ed 

and sent enced t he appel l ant  as i ndi cat ed her ei n 



above.

3. Pr i or  t o hi s deat h Raj endr a Kumar  v i de i nj ur y 

r epor t  ( Ex. P- 17)  r ecei ved f ol l owi ng i nj ur i es: -

1.  Lacer at ed wound over  f r ont al  r egi on 1 x 
1cm wi t h cont used swel l i ng 2cm l ef t  t o mi d 
l i ne 8cm above l ef t  br ow scal p l ayer  deep.
2.  Abr asi on over  Lt . f r ont al  r egi on 0. 5 x 
0. 5cm 
3.  Lacer at ed wound over  Rt . par i t o 
occi pi t al  r egi on 2 x 1cm x bone deep wi t h 
cont used swel l i ng.
4.  Lacer at ed wound over  occi pi t al  r egi on 1 
x 0. 5cm wi t h cont used swel l i ng.

Dr .  P. K.  Ti war i  ( Pw. 14) ,  who per f or med aut opsy 

and dr ew Post  Mor t em Repor t  ( Ex. P- 18)  opi ned t hat  

cause of  deat h was coma as a r esul t  of  head i nj ur y.

4. The onl y cont ent i on of  l ear ned counsel  f or  

t he appel l ant  i s  t hat  s i nce t he i nci dent  occur r ed 

al l  of  sudden and t he appel l ant  di d not  act  i n a 

cr uel  manner  he coul d not   have been convi ct ed and 

sent enced under  sect i on 302 I PC.  Lear ned Publ i c 

Pr osecut or  however  opposed t hi s cont ent i on and 

ur ged t hat  i nt ent i on of  appel l ant  t o k i l l  t he 

deceased can be gat her ed f r om t he c i r cumst ances.

5. We have ponder ed over  t he submi ssi ons.

6. Rekha ( Pw. 8)  i s  t he onl y eye wi t ness of  

t he i nci dent .  I n her  deposi t i on she st at ed t hat : -



"गांव मɅ हडकȧ कुǔ× तया को भगाकर रामेँ वर आया था। उसके पास लठठृ था। उसने आते हȣ मेरे भाई
साहब के माथे पर लठठृ कȧ दे पाडȣ।"
( Rameshwar  came af t er  oust i ng mad dog out  of  
t he v i l l age.  He was ar med wi t h l at hi .  As 
soon as he came he i nf l i c t ed l at hi  bl ow on 
t he f or ehead of  my br ot her . )

I n her  cr oss exami nat i on she deposed t hat  

Rameshwar  i nf l i c t ed onl y one l at hi  bl ow on t he 

per son of  Raj endr a.

7. The Four t h except i on t o Sect i on 300 I PC 

cover s act s done i n a  sudden f i ght .  The t er m 

` f i ght '  occur r i ng  i n Except i on- 4 i s not  def i ned  

i n t he I ndi an Penal  Code.  ` Fi ght '  post ul at es a 

bi l at er al  t r ansact i on i n whi ch bl ows ar e exchanged.  

The hel p of  Except i on- 4 can be  avai l ed i f  deat h i s 

caused: -

( i )  wi t hout  pr emedi t at i on;

( i i )  i n a sudden f i ght ;

( i i i )  wi t hout  t he of f ender ' s havi ng t aken 

undue advant age or  act ed i n a cr uel  or  

unusual  manner ;  and 

( i v)  t he f i ght  must  have been wi t h t he per son 

k i l l ed.

8. As al r eady not i ced deat h of  Raj endr a was 

caused wi t hout  pr emedi t at i on and i n a sudden f i ght .  

The appel l ant  gave s i ngl e bl ow wi t h l at hi  on t he 

head of  Raj endr a and he di d not  r epeat  t he same.  



Thi s f act  s i t uat i on br i ngs t hi s case wi t hi n t he 

ambi t  of  Except i on 4 t o Sect i on 300 I PC.

9. For  t hese r easons,  we par t l y  al l ow t he 

appeal  and i nst ead of  sect i on 302 we convi ct  t he 

appel l ant  under  sect i on 304 par t  I I  I PC.  Looki ng t o 

t he f act  t hat  t he appel l ant  has al r eady under gone 

conf i nement  f or  a per i od of  mor e t han s i x year s,  

t he ends of  j ust i ce woul d be met  i n sent enci ng hi m 

t o t he per i od al r eady under gone by hi m i n 

conf i nement .  Appel l ant  Rameshwar  Yogi ,  who i s i n 

j ai l ,  shal l  be set  at  l i ber t y f or t hwi t h,  i f  he i s 

not  r equi r ed t o be det ai ned i n any ot her  case.

The i mpugned j udgment  of  l ear ned t r i al  cour t  

st ands modi f i ed as i ndi cat ed above.

( Mahesh Bhagwat i ) , J . ( Shi v Kumar  Shar ma) J.

ar n/


