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CAV JUDGVENT
(Per : HONOURABLE MR. JUSTI CE DN PATEL)

1. The aforesaid two Appeal s have been preferred by
the accused persons against the judgenent and order of
conviction and sentence dated 16th Novenber, 2006, passed
by |earned Additional Sessions Judge, Surat, whereby the
present appellants have been convicted mainly for an
of fence puni shabl e under Section 302 of the Indian Penal
Code read with Sections 143, 147, 148, 323 of the Indian
Penal Code, for life inprisonnent and to pay a fine of
Rs. 1, 000/ -, in default, to undergo further sinple
i mprisonment of six nonths, and they were acquitted for
the offence punishable under Section 504 of the Indian
Penal Code and for the offence under The Schedul ed Castes
and Scheduled Tribes (Prevention of Atrocity) Act, 1989
Crim nal Appeal No.2274 of 2006 has been preferred by
accused No.5 whereas Crimnal Appeal No.117 of 2007 has

been preferred by accused Nos.1 to 4.

2. If the facts of the prosecution are unfolded,

they are sunmarised in short, as under.

3. An O fence of nurder of Rajubhai Ranubhai Vasava
has taken place on 4th March,2005 at Village: Anboli,
District: Surat at about 20-21 hours. A conplainant i.e.

Raj ubhai Jesi ngbhai Vasava along with P.WNos.2 and 3 and
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with his other friends had gone to Village: Anboli on 4th
March, 2005 at about 8.00 p.m for eating biriyani. They
ordered four plates of biriyani, but, accused No.l1l gave
only three plates of biriyani and insisted noney for four
plates of biriyani. This is how the conplainant and
wi tnesses had exchange of hot altercation with accused
No.1l i.e. Saddikbhai @ Lallo Gulam Hussei n Shai kh.
Thereafter, they had to pay noney for four plates of
biriyani. Accused No.1l was abusing conplainant and the
prosecution wtnesses and had also shown a knife.
P.WNo. 3 intervened and they separated conpl ai nant, other
prosecution w tnesses and accused No.1l. Thereafter, when
conpl ai nant and prosecution w tnesses were travelling to
Village: Kholwad on two nmotorcycles, they nmet uncle of
t he conpl ai nant i.e. Ki shor bhai Kant i bhai Dhol i a
(P.WNo.5) and the whole incident had been narrated
before P.WNo.5, who assured that he knew accused No.1
and he will settle their dispute. Thereafter, P.WNo.5
had gone to take petrol in his notor cycle. Conplainant
and other prosecution witnesses waited for P.WNo.5 to
conme back, at Bus-stand of village: Kholwad. At that
time, accused persons cane in two separate rickshaws.
Accused Nos.1l, 2 and 3 had knives, whereas, other accused
persons had sticks in their hands. It 1is stated by
P.WNo.1 in FIR that these accused persons started
beati ng. Accused Nos.1l, 2 and 3 caused knife injuries to

Raj ubhai Ranubhai Vasava and other accused persons
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started beating with sticks to conplainant and other
prosecution eye-wtnesses. Thereafter, conplainant i.e.
P.WNo.1, P.WNo.2 and P.WNo.3 had run away to save
t hensel ves. They had gone to the house of P.WNo.1 and
talked to his father Jesingbhai Chhaganbhai  Vasava
(P.WNo. 14) about the whole incident. This Jesingbhai
Vasava (P.WNo.14) took a car of one Shri Am nbhai and
came at the place of scene of offence. There, he saw that
Raj ubhai's condition was critical, therefore, he was
taken to Dinbandhu Hospital. As his condition was
deteriorating and critical, he was shifted to Mhavir
Hospital, where, he expired. Al the accused persons were
named in the FIR and in the depositions of eye-w tnesses,
who are P.WNos. 1,2 and 3 they have clearly narrated the
role played by the accused persons. Wapons have also
been narrated. P.WNo.1 injured eye-wtness, was
exam ned by Dr.Mikundkumar (P.W No.12). P.WNo.1 was sent
to Dr.Mikundbhai (P.WNo.12) with police yadi and injury
certificate is at Exh-63. Incident had taken place on 4th
March, 2005 at about 20-21 hours. FIR was filed on the
sane date i.e. on 4th March, 2005 at 23-55 hours before
Kanrej Police Station, which was registered as C. R No. |-
30 of 2005. Postnortem of the deceased Rajubhai Vasava
was performed by Dr.Pranav  Vinodchandra Prajapati
(P.WNo.15). Looking to the postnortem note at Exh-67,
there were injuries on chest, stomach and intestine by

kni ves. Knives and sticks were also recovered during the
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cour se of i nvestigation. Upon conpl eti on of
i nvestigation, char ge- sheet was filed and Special
Atrocity Case No.6 of 2005 was registered against the
appel | ants-accused and upon recording evidence of the
prosecuti on wi tnesses, accused have been convicted nmainly
for the offence punishable under Section 302 read wth
Section 149 of the Indian Penal Code for life
i mprisonment and to pay a fine of Rs.1,000/-, in case of
default, further sinple inprisonnent of six nonths.
Against this order of conviction passed by the Trial
Court, accused No.5 has preferred Crimnal Appeal No.2274
of 2006 and Crimnal Appeal No.117 of 2007 has been

preferred by original accused Nos.1 to 4, 6 and 7.

4. W have heard | earned counsel appearing for the
appellants, who has nmainly submtted that there are
nunber of om ssions and contradictions in the depositions
of the prosecution wtnesses, which have not been
appreciated by the Trial Court and, hence, the order of
conviction passed by the Trial Court deserves to be
quashed and set aside. Learned counsel for the appellants
further submitted that so called eye-wi tnesses have given
evidences. In fact, P.WNos.1l, 2 and 3 are not eye-
W tnesses of the incident and they are not reliable and
trustworthy witnesses. It has been submtted by |earned
counsel for the appellants that the manner, in which, the

whol e incident has been narrated by the so called eye-
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Wi tnesses is practically inpossible. Except accused No.1,
no other accused persons were present at the tinme of
first incident i.e. at the place of lari of Saddi kbha
(accused No.1), where the conpl ai nant and ot her
prosecution w tnesses had gone for dinner. They were not
sharing any common object and, therefore, conviction and
awarded by the Trial Court under Section 302 read wth
Section 149 of the Indian Penal Code deserves to be

guashed and set asi de.

5. Learned counsel for the appellant (accused No.5)
submtted that weapon was not discovered or recovered
from the possession of appellant of Crimnal Appeal
No. 2274 of 2006 (appeal preferred by accused No.5). It is
also submitted that there is no evidence to the effect
that except accused No.1, anybody has Dbeaten the
deceased. The whol e incident had taken place suddenly and
because of hot altercations. This aspect of the matter
has not been properly appreciated by the Trial Court and,
therefore, conviction awarded mainly under Section 302
read with Section 149 of the Indian Penal Code, deserves
to be quashed and set aside.

6. Learned Additional Public Prosecutor appearing
for the opponents submtted that the whole case is proved
by prosecution w tnesses beyond reasonable doubt. After
the incident had taken place on 4th March, 2005, at about

20-21 hours, FIR has been registered imediately on 4th
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Mar ch, 2005 at 23-55 hours (Exh-23). P.WNo.1 is injured
eye-w tness, whose injury certificate is at Exh-63,
examined with police yadi by the Doctor- P.WNo.12. This
wtness is a witness of first incident i.e. near lari of
accused No.1l, where conplainant and other prosecution
witnesses had gone to eat biriyani. There was hot
altercation with accused No.1l. Accused No.1 had shown
knife at this place and, thereafter, when conpl ai nant and
other prosecution wtnesses were returning to their
houses, accused No.1 and other accused persons cone in
two rickshaws with weapons I|ike knives and sticks at
Village: Kholwad. They assaulted the deceased, P.WNo.1
and other wtnesses by knives and sticks. Thus, second
part of the whole incident had taken place near Bus stop
of Village: Kholwad. First part of the incident is of hot
altercation at lary of accused No.1l. Al accused persons
cane with weapons in their hands with a common object to
cause injury to the deceased and other prosecution
W tnesses. As per postnortem note, there were sufficient
injuries, in ordinary course of nature, to cause death of
t he deceased and, therefore, the case falls under C ause
third of Section 300 of the Indian Penal Code and,
therefore, they are rightly convicted for an offence
puni shabl e under Section 302 read with Section 149 of the
I ndian Penal Code. P.WNo.1l has also sustained injury by
stick. There are other eye-witnesses |like P.WNos.2 and 3

and supporting witnesses |like P.WNos.13 and 14, who are
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uncle of P.WNo.1 and father respectively, of the
deceased, who went at the scene of offence inmmediately.
Looking to the other evidence |ike Doctor and police
w tnesses, F.S.L. Report and Serologist's Report, offence
has been proved beyond reasonable doubt. Knife was also
recovered and human bl ood of “A” group was found out. In
view of this clear evidence given by prosecution
Wi tnesses, Trial Court has correctly appreciated the
evidence and convicted the accused and, therefore,

appeal s may not be entertained by this Court.

7. Having heard the |earned counsel for both the
sides and |ooking to the evidence on record, it appears
that the offence had taken place on 4th March, 2005 at
about 20-21 hours, Near Bus-stand of Village: Kholwad.
Prosecution Wtness No.1 is Rajubhai Jesingbhai Vasava,
who is exam ned at Exh-22, has narrated that on the date
of incident, deceased Rajubhai Ramubhai Vasava and he
himself and P.WNo.2 and P.WNo.3, all four persons had
gone on two notorcycles at cross-road of Village: Anboli
for eating biriyani. They had gone to the lari of accused
No.1l. They ordered for four plates of biriyani, but,
accused no.1 gave only three plates of biriyani and
demanded noney for four plates of biriyani, therefore,
hot altercation for paynent of four plates of biriyani

The conpl ai nant was ready for paynent of three plates of

biriyani and accused No.1 insisted for paynent of four
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plates of biriyani. This is how hot altercation had taken
pl ace at the lari of accused No.1l. There was shouting and
accused No.1 had also shown knife to the deceased and
other prosecution wtnesses. P.WNo.3 intervened and
settled the whole dispute. They namde paynent of four
plates of biriyani and returned to Village: Kholwad.
While returning, they nmet uncle of P.WNo.1 i.e.
Ki shor bhai Chhaganbhai Vasava. They had narrated the
whol e incident, which had taken place at lari of accused
No.1. Thus, Kishorbhai Chhaganbhai  Vasava was knew
accused No.1 and, therefore, he assured P.WNos.1,2 and
3 that he will settle their dispute with accused No.1
Saddi kbhai. This Kishorbhai Vasava (P.WNo.13) told them
that after taking petrol in his notorcycle, he was
returning and, t her ef or e, they were waiting for
Ki shorbhai. Kishorbhai had gone to take petrol, the
deceased, P.WNos.1l, 2 and 3 were waiting for this
P. W No. 13- Ki shor bhai Chhaganbhai Vasava (uncle of
P. WNo. 1). Meanwhi | e, t wo ri ckshaws came t here.
Saddi kbhai - accused No.1 and other accused persons
alighted from two rickshaws wth knives and sticks and
i medi ately assaulted the deceased. It is stated by
P.WNo.1, who is injured eye-witness that accused Nos.1,
2 and 3 were having knives in their hands and caused
injuries to Rajubhai Ranmubhai Vasava. P.WNo.1l tried to
intervene to save Rajubhai Vasava, but, other accused

also beat P.WNo.1l by sticks. The whole incident had
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taken place hurriedly and P.WNos. 1,2 and 3 had run away
fromthis place and gone at the house of P.WNo.1, where
they net father of P.WNo.1 nanely Jesingbhai Chhaganbha

Vasava (P.WNo.14). They informed him that the accused
have caused injuries to Rajubhai Ramubhai Vasava.
I medi atel y Jesingbhai Chhaganbhai Vasava had gone near
Bus-stand of Village: Kholwad, in car of one Shr

Am nbhai . Rajubhai was |ying there. He was taken to
D nbandhu Hospital and as his condition was critical, he
was shifted to Mahavir Hospital and, thereafter, Rajubha

Ranubhai had expired. This P.WNo.1 has filed F.1.R on
4th - March, 2005 at Kanregj Police Station, which was
registered as C R No.I-30 of 2005. F.I.R is proved by
this wtness, which is at Exh-23. Accused persons were
known to this witness as they were belonged to nearby
village. Accused were also identified by this w tness,
who were present in the Court. Accused persons were also
named in the FIR, which was filed imrediately after the
incident. Looking to the cross-examnation, nothing is
comng out in favour of the appellants. On the contrary,
| ooking to Para-5 of the deposition of this wtness, he
has infornmed that three accused caused injuries by knives
and ot her accused have caused injuries by sticks. Nothing
is taken away or shaken in cross-exam nation in favour of
the accused. From what he has stated in exam nation-in-
chief, looking to the evidence of this wtness and other

evi dence, having enough corroboration to the version of
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P.WNo.1. He is a trustwrthy wtness, who was also
present at the scene of offence and he has al so sustained
injury, as per deposition of P.WNo.12 i.e. Doctor wth
police yadi, injury certificate is at Exh-63. Looking to
the injury certificate of P.WNo.1l, these injuries are
possi bl e by sticks. This P.WNo.1 was injured eye-
w tness, who has clearly narrated the fact that initially
there was hot altercation wth accused No.1 and

thereafter, all the accused cane in two rickshaws wth
weapons. They assaulted the deceased, P.WNos.1l, 2 and
3, whereby, Rajubhai Ramubhai Vasava sustained injuries
by knives and P.WNo.l1l sustained injuries by sticks.
Thus, accused No.1 called other accused with weapons in
two separate rickshaws. Thus, presence of all the accused
was found at the scene of offence with weapons and there
were also participation and they were sharing comon
object and caused injuries to the deceased, P.WNos.1, 2

and 3.

8. P. WNo. 2, Rakeshkumar Manharbhai Tailor, who is
exam ned at Exh-32 is also eye-witness of the incident.
He has narrated the whole incident like P.WNo.1. He had
al so acconpani ed the deceased, P.WNos.1 and 3, when they
had gone for eating biriyani at the lari of accused No.l1
on 4th March, 2005. He has al so narrated the first incident
of hot altercation, which has taken place at lari of

accused No.1l. He has also stated that thereafter, when
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they were returning to their Village, all accused cane in
two rickshaws. Three accused persons alighted from
rickshaws wth knives and other accused persons were
having sticks in their hands. They assaulted prosecution
W t nesses and Rajubhai Ranubhai Vasava, who sustained
knives injuries at chest and stomach and succunbed to
injuries, whereas P.WNo.l1l was also injured by sticks.
Thereafter, P.WNos.1, 2 and 3 ran away and net P.W No. 14
i.e. Jesingbhai Chhaganbhai, who is father of P.WNo.1,
he cane at the scene of offence in car of one Shri

Am nbhai . Raj ubhai Ranubhai Vasava was |ying at Bus-stand
of Village: Kholwad, who was taken at Di nbandhu Hospita

and, t hereafter, at Mahavi r Hospi tal . Thereafter,
Raj ubhai Ranubhai Vasava had expired. Looking to the
deposition of this wtness, he has narrated the whole
incident accurately. He has corroborated the evidence
given by P.WNo.1. Looking to his cross-exam nation al so,
nothing is comng out in favour of the accused. There are
no maj or om ssions and contradictions in his deposition

This witness has gets corroboration with P.WNos. 3 and
ot her evidence |ike Postnortem Note, recovery of weapons,
etc. He is a trustworthy wtness. He has seen the
incident. Thus, as per this witness also, after initial

hot altercation at lari of accused No.1, accused No.1 had
call ed other accused, who cane in rickshaws with weapons
knives and sticks. This is indicative of the evidence

that all accused were having commobn object of causing
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injuries to the deceased and other prosecution w tnesses.
Looking to the injury to the deceased, as per Doctor's
evidence, they were sufficient in ordinary course of
nature, to cause death of the deceased and, therefore
this case falls under clause Third of Section 300 read

with Section 149 of the |Indi an Penal Code.

9. Simlar is evidence of P.WNo.3, who is
Praj eshkumar | shwarbhai Patel, exam ned at Exh-35, who is
al so eye-witness of the incident and had al so acconpani ed
t he deceased, P.WNos.1l and 2 for eating biriyani at lari
of accused No.l1l. He was also assaulted by all the
accused, who cane at nearby bus-stand of Village: Kholwad
in two rickshaws, wth knives and sticks and caused fat al
injuries to Rajubhai on chest and stomach. P.WNo.1 has
al so sustained injuries by sticks, who was exam ned by
P.WNo.12 and his injury certificate is at Exh-63. This
Wi tness was also present at the scene of offence. He is
al so corroborating other prosecution wtnesses i.e.
P.WNos. 1 and 2. He is a trustworthy wi tness. Looking to
t he deposition of these three witnesses, initially, there
was hot altercation wth accused No.1. Thereafter

accused No.1 called other accused persons, they came in
ri ckshaws wi th knives and sticks and assaulted deceased,
P.WNos.1, 2 and 3; caused fatal injuries to Rajubhai
Ramubhai Vasava and had also caused injury to P.WNo.1

Al were sharing commobn object and present at the scene
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of offence and all the accused participated in causing

injuries to deceased and P. W No. 1.

10. It is contented by Ilearned counsel for the
appellants that only accused No.1 has caused injuries to
the deceased. Even if, the case of the prosecution is
taken at its highest pitch, other accused have not caused
any injury to the deceased and, they were not sharing
common obj ect and, therefore, they ought not to have been
puni shed for the offence punishable under Section 300
read with Section 149 of the Indian Penal Code. This
contention is not accepted by this Court mainly for the
reason that |ooking to the evidence given by P.WNo.1 and
ot her eye-witnesses i.e. P.WNos.2 and 3, it appears that
initially, there was a hot altercation with accused No. 1
at lari of accused No.1 for eating biriyani and for
paynment of biriyani. Accused No.1 called other accused

who canme in rickshaws wth weapons I|ike knives and
sticks. There is also recovery of nore than one weapon.
As stated by the wi tnesses, they all canme together. They
assaulted the deceased and other prosecution w tnesses.
Thus, they were sharing commobn object of causing injuries
to the deceased and the prosecution wtnesses. It has
been held by Hon'ble Suprene Court in the case of State
of UP. V/s. Virendra Prasad, reported in AIR 2004 SC
1517, that intention to cause death is not an essential

requi renment of clause (2), but, intention of causing the
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bodily injury coupled with the offender's know edge of
the likelihood of such injury causing the death of the
particular victim is sufficient to bring the killing
wthin the anmbit of this clause of Section 300. It has
al so been held in this judgenent that as per O ause Third
of Section 300 of the Indian Penal Code, if the injury is
sufficient, in ordinary course of nature to cause death
and if the accused are having conmon object to cause only
injury, then also, it wll fall wunder Section 300 of
I ndian Penal Code. Thus, intention to cause death is
not hi ng, but, as per clause third of Section 300 of the
I ndian Penal Code, if the accused were having comon
object of causing only bodily injury, which were found
sufficient in ordinary course of nature, to cause death,
such killing wll fall within the anbit of this clause

third of Section 300 of Indian Penal Code. It has been
held by Hon'ble Suprene Court in the case of State of
UP. VI/s. Virendra Prasad, reported in AIR 2004 SC 1517,

especially para nos.7, 8, 9, 13 and 14, read as under:

“7. The academ c distinction between "nurder" and
"cul pable homicide not anobunting to nurder" has
al ways vexed the Courts. The confusion is caused,
if Courts losing sight of the true scope and
meaning of the terns used by the legislature in
t hese sections, allow thenselves to be drawmn into
m nute abstractions. The safest way of approach
to the interpretation and application of these
provisions seens to be to keep in focus the
keywords used in the various clauses of Sections
299 and 300. The follow ng conparative table wll
be hel pful in appreciating the points of
di stinction between the two of fences :
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Section 299

Section 300

A person commts Subj ect to certain
cul pabl e hom ci de exceptions cul pabl e
if the act by homcide is nurder if
which the death the act by which the
S caused IS death is caused is done?
done-

| NTENTI ON
(a) W th t he (1) with the intention of
i ntention of causi ng
causi ng deat h; deat h; or

or
(b) with t he
intention of
causi ng such
bodily injury as
is likely to
cause death; or

(2) with the intention of
causi ng such bodi |y
infjury as the offender
knows to be likely to
cause the death of the
person to whom the harm
I s caused; or

(3) Wth the intention of
causing bodily injury to
any person and the bodily
infjury intended to be
inflicted is sufficient
in the ordinary course of
nature to cause death; or

KNOWLEDGE

(c) wth t he
know edge t hat
the act is likely
to cause death

(4) wth

t hat t he
i mm nently
that it nust in all
probability cause death
or such bodily injury as
IS i kely to cause
death,and conmts such
act wthout any excuse
for incurring the risk
of causing death or such
infjury as 1is nentioned
above.

the know edge
act is so
danger ous

8. Cause (b) of
cl auses (2)

under
t he

bei ng
heal th that

cl ause (2)
of f ender

t he

likely to be fatal
such harm woul d not

be sufficient to

and
di stinguishing feature of

regar di ng

in such a peculiar
I nt er nal
not wi t hstandi ng the fact that
in the ordinary way of nature
cause death of

Section 300.
the nens
the know edge possessed
the particular
condition or

harm caused

state
to him

a person

Section 299 corresponds wth
(3) of The

rea requisite

by

victim

of
is

in
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normal health or condition. It is noteworthy that
the "intention to cause death”™ is not an
essential requirenent of <clause (2). Only the
intention of causing the bodily injury coupled
with the offender's know edge of the |ikelihood
of such injury <causing the death of the
particular victim 1is sufficient to bring the
killing within the anbit of this clause. This
aspect of clause (2) is borne out by Illustration
(b) appended to Section 300.

9. Cause (b) of Section 299 does not postulate
any such know edge on the part of the offender.
I nstances of cases falling under clause (2) of
Section 300 can be where the assailant causes
death by a first-blow intentionally given know ng
that the victim is suffering from an enlarged
liver, or enlarged spleen or diseased heart and

such blow is |likely to cause death of that
particular person as a result of the rupture of
the liver, or spleen or the failure of t he

heart, as the case may be. If the assailant had
no such know edge about the disease or special
frailty of the victim nor an intention to cause
death or bodily injury sufficient in the ordinary
course of nature to cause death, the offence wll
not be murder, even if the injury which caused

the death, was intentionally given. In clause (3).
of Section 300, instead of the words "likely to

cause death" occurring in the corresponding
clause (b) of Section 299, the words "sufficient

in the ordinary course of nature" have been used.
Qbviously, the distinction lies between a bodily
injury likely to cause death and a bodily injury.
sufficient in the ordinary course of nature to
cause death. The distinction is fine but real and.
if overl ooked, may result in miscarriage of
justice. The difference between cl ause b of

Section 299 and clause (3) of Section 300 is one

of degree of probability of death resulting from
the intended bodily injury. To put it nore

broadly, it is the degree of probability of death
which deternines whether a culpable homcide is

of the gravest, nedium or the | owest degree. The.
word "likely" in <clause (b) of Section 299

conveys the sense of probability as distinguished
from a nmere possibility. The words "bodily
injury......... sufficient in the ordinary course
of nature to cause death" nean that death will be

the "npbst probable" result of the injury, having
regard to the ordinary course of nature.

13. The learned Judge explained the third
ingredient in the followi ng words (at page 468)



CR A/ 117/ 2007 18/ 27 JUDGVENT

"The question s not whether the prisoner
intended to inflict a serious injury or a trivial
one but whether he intended to inflict the injury
that is proved to be present. If he can show that
he did not, or i f the totality of t he
ci rcunstances justify such an inference, then of
course, the intent that the section requires is
not proved. But if there is nothing beyond the
infjury and the fact that the appellant inflicted
it, the only possible inference is that he
intended to inflict it whether he knew of its
seriousness, or intended serious consequences, IS
neither here nor there. The question, so far as
the intention is concerned, is not whether he
intended to kill, or to inflict an injury of a
particul ar degree of seriousness, but whether he
intended to inflict the injury in question; and
once the existence of the injury is proved the
intention to cause it will be presuned unless the
evi dence or the circunstances warrant an opposite
concl usi on. "

14. These observations of Vivian Bose, J. have
become |locus classicus. The test laid down by
Virsa Singh case (supra) for the applicability of

clause "thirdly" is now ingrained in our |[egal
system and has becone part of the rule of |aw
Under clause thirdly of Section 300, | PC,
culpable homcide is nurder, if both the

foliomjng conditions are satisfied i.e. (a) that .

the act which causes death is done wth the
intention of causing death or is done with the_
intention of causing a bodily injury; and (b)
that the injury intended to be inflicted is
sufficient in the ordinary course of nature to
cause death. It nust be proved that there was an.
intention to inflict that particular bodily
injury which, in the ordinary course of nature
was sufficient to cause death viz. that the
injury found to be present was the injury that _
was intended to be inflicted.”
(Enmphasi s suppl i ed)

Looking to the deposition of supporting wtness,
who is P.WNo. 13 - Kishorbhai Chhaganbhai Vasava, who is
exam ned at Exh-65, is the uncle of P.WNo.1 and | ooking
to the deposition of P.WNo.14 - Jesingbhai Chhaganbhai

Vasava, who is examned at Exh-66, who is father of
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P.WNo.1, it appears that they have corroborated what
is stated by injured eye-witness i.e. P.WNo.1 and
evi dence given by other eye-witnesses i.e. P.WNos.2 and
3. Kishorbhai, a supporting witness has stated in his
deposition that the deceased, P.WNos.1l, 2 and 3 net him
and narrated the hot altercation which took pl ace at
lari of accused No.1 because of insistence of accused
no.1l for paynent of four plates of biriyani. He assured
the deceased, P.WNos.1,2 and 3 that as he knew accused
No.1, he will settle the dispute with accused No.1, but,
he has to go to petrol punp to take petrol and when he
cane back from petrol punp, he saw a crowd of several
persons and he saw Rajubhai Ranmubhai |ying on the side
of the Road. He saw that P.WNo.14 was taking him to
Di nbandhu Hospital. P.WNo.13 also acconpanied him to
D nbandhu Hospital. He has also stated that he asked
Raj ubhai, as to who caused injuries to him and the
deceased Rajubhai told him that Saddi kbhai, his brothers
and friends caused injuries. Thereafter, Rajubhai Vasava

was taken to Mahavir Hospital, Surat, where, he expired.

11. Looking to the deposition of P.WNo.14, he has
al so narrated that he got information about the injuries
caused to Rajubhai Vasava and P.WNo.1l. He imediately
rushed to the scene of offence, from where, he had gone
to D nbandhu Hospital and from Dinbandhu Hospital to

Mahavi r Hospi tal . Thus, these two witnesses are
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supporting w tnesses. Though they are not eye-w tnesses,
they have supported the prosecution wtnesses to a

mat eri al extent.

12. Looki ng to t he deposi tion of P. WNo. 12
Dr . Mukundkumar, who is exam ned at Exh-61, it is proved
that he has examned P.WNo.l1l. P.Wno.1l was brought to
him with police yadi at Exh-62. This w tness exam ned
P.WNo. 1, who sustained two injuries, which were possible
by sticks. Injury Certificate given by this Doctor is at
Exh-63. Looking to the cross-exam nation of this wtness,
he has also stated that injuries were fresh and can be
caused by sticks. Thus, this wtness has provided enough
corroboration to the deposition given by injured eye-
witness i.e. P.WNo.1 and other eye-w tnesses P.WNos.2
and 3. There was assault by knives and sticks, as per

injured eye-wi tness and ot her prosecution w tnesses.

13. Dr. Pranav Vi nodchandra Prajapati — P.WNo. 15, is
exam ned at Exh-63. This wtness had performed postnortem
of the deceased. Postnortem note is at Exh-67. It has
been stated by this witness that when he was performng
his duty at Forensic Laboratory, dead body of Rajubhai
Ranubhai Vasava was brought with police vyadi for
postnortem which is at Exh-64. He performed postnortem

of the deceased and he had observed several injuries upon
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the deceased. Injuries were stab injuries on the chest,
stomach and at intestine Internal injuries were
corresponding to external injuries. Heart was also
penetrated and simlarly intestine was also penetrated.
It has been stated by this Doctor that injury was
sufficient in ordinary course of nature to cause death.
They were anti nortem Thus, |ooking to postnortem note
at Exh-67 and looking to the deposition of P.WNo.15 at
Exh-63 given by Dr.Pranav Prajapati, it provides enough
corroborations to the deposition of the injured eye-
witness P.WNo.1l and deposition of other eye-w tnesses

i.e. P.WNos.2 and 3.

14. Looking to the deposition given by police
Wi tness Shri Surendrasi ngh Ganbhirsingh - P.WNo.17, who
is examned at Exh-72, who is Dy.S.P., CdD Cine,
Gandhi nagar, who has drawn scene of offence panchnang,
I nquest panchnama, arrest panchnama, etc. with the help
of another police wtnesses P.WNo.16 - Chandubhai
Ti tabhai, who has recorded FIR They have proved the
panchnama of discovery of weapons, scene of offence
panchnama, |nquest panchnama, etc. F.S. L. Report at Exh-
76 and Serol ogist Report at Exh-78. On knife, there was

human bl ood of group “A”.

15. Looking to the deposition of the prosecution

wi t nesses, offence of nurder of Rajubhai Rarmubhai Vasava



CR A/ 117/ 2007 22/ 27 JUDGVENT

has been proved beyond reasonable doubt against the
accused. As stated herein above, initially there was hot
altercation with accused No.1l. Thereafter, accused No.1
called his brothers and other friends with knives and
sticks. They assaulted the deceased, P.WNos.1l, 2 and 3
with knives and sticks. Rajubhai Ranubhai expired having
three stab injuries, as per postnortem note (Exh-67) and
as per deposition given by P.WNo.15 Dr.Pranav Prajapati.
Looking to the evidence, it appears that P.WNo.1 is an
injured eye-wtness, who is examined by P.WNo.12
Dr. Mukundkurmar. Injury Certificate also reveals the fact
that there were two injuries, which could be caused by
sticks. There is also recovery of weapon. Knife was found
human bl ood sustained of blood group “A’. This 1is
indicative of the fact that knives and sticks both were
used. All accused cane together, especially after first
part of incident of hot altercation with accused No. 1.
Thus, all accused were having comon object of causing
injuries to the deceased, P.WNos.1,2 and 3. As stated
herein above, with the help of deposition of P.WNo.15
injuries caused upon Rajubhai were stab injuries on chest
and stomach, is sufficient in ordinary course of nature,
to cause death of the deceased. Thus, l|ooking to the
evidence on record, no error has been commtted by the
Trial Court in convicting the accused for an offence
puni shabl e under Section 302 read with Section 149 of the

I ndi an Penal Code as well as Section 143, 147, 323 read
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with Section 149 of the Indian Penal Code.

16. It is vehenently contended by |earned counsel
for the appellants that accused Nos.2 to 7 were not
sharing common object, which is described under Section
141 of the Indian Penal Code and they ought not to have
been punished for an offence punishable under Sections
143 and 147, 302 read with Section 149 of the Indian
Penal Code. This contention is not accepted by this Court

mai nly for the reasons that

(a) Looking to the evidence, it appears that
initially there was hot altercation between the deceased
and P.WNos.1, 2 and 3 with accused No.1 at lari of
accused No.1 for paynent of four plates of biriyani.

Accused No.1 pointed a knife to to the deceased.

(b) Accused No.1 thereafter had gone and called his

brothers and fri ends.

(O They all canme in tw rickshaws with knives and
sti cks.
(d) Thus, al | the accused were going for a

particular purpose, they were going wth knives and

sticks, their object was common.
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(e) the common object is also revealed by their
assault. No sooner did, they saw the deceased, P.W Nos. 1,
2 and 3, they alighted fromthe rickshaws, assaulted them

with knives and sti cks.

(f) Raj ubhai Vasava sustained three stab injuries,
as per nedical evidence and postnortem note, which
corroborate the evidence given by injured eye-w tness
P.WNo.1 and evidence given by other eye-w tnesses

P. Wno. 2 and 3.

(9) P.WNo.1 has also sustained two injuries by
sticks, who is exam ned by Doctor i.e. P.WNo.12, who has
stated that P.WNo.1 was brought with police yadi (Exh-
62), who has examned P.WNo.l1 and issued Injury
Certificate at Exh-63. Looking to his deposition and
cross-examnation, injuries by sticks were fresh. Thus,

both knives as well as sticks were used.

17. As a cumnul ative effect of this evidence, accused
were sharing conmmon object to cause injuries to the
deceased and other prosecution wtnesses and |ooking to
evi dence given by P.WNo.15 (Exh-63), who has perforned
postnortem of the deceased (postnortem note at Exh-67),
there were three stab injuries on the <chest, stonach and
intestine which were sufficient in ordinary course of

nature, to cause death of the deceased. Thus, Trial Court
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has rightly convicted the accused for an offence
puni shabl e under Section 143 and 147 of the Indian Pena
Code as well as for the offence punishable under Section

302 read with 149 of the Indian Penal Code. It has been
held by Hon'ble Suprenme Court in the case of Rachanredd
Chenna Reddy and others V/s. State of A P. reported in

1999(3) SCC 97, especially in para-7, as under:

“Comng to the second submssion of the
| earned counsel for the appellants we al so do
not find any substance in the nmatter
particularly when the sequence of events
narrated by the three eyewitnesses is taken
into account. The question whether the group
of persons can be made liable for having
caused nmurder of one or two persons by virtue
of Section 149 | PC depends upon the facts and
ci rcunstances under which the nurder took
pl ace. Wiether the nenbers of an unlawf ul
assenbly really had the commobn object to
cause the nmurder of the deceased has to be
decided on the basis of the nature of weapons
used by such nenbers, the manner and seguence
of attack nmade by those nenbers on the
deceased and the settings and surroundings

under which the occurrence took place.”
(Enphasi s supplied)

Thus, in the facts of the present case al so, al
the accused, after deliberation with accused No.1l, after
hot altercation with the deceased, P.WNos.1,2 and 3,
they all came in two rickshaws with knives and sticks
This reveals the conmon object. Thereafter, weapons were
al so used as stated herein above. Knife has been used to
cause injury to the injured eye-witness. It has been held
by Hon'ble Suprene Court in the case of Yunis alias

Kariya V/s. State of Mdhya Pradesh reported in 2003
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CRI.L.J. 817, especially in para-9, as under:

“9. The |earned counsel appearing for
the appellant - Liyaquat argued that no
overt act is inmputed to his client and he
was being inplicated only on the basis of
Section 149, |IPC. This argunent, in our
view, has no nerit. Even if no overt act is

imputed to a particular person, when the_
charge is under Section 149, | PC, t he

presence of the accused as part of unlawful
assenbly is sufficient for conviction. The

fact that Lliyaquat was a nenber of the

unl awful assenbly is sufficient to hold him

guilty. The presence of Liyaquat has not
been disputed.”

(Enphasi s suppli ed)

Thus, even if no overt act is inputed to a
particular person when the charge is punishable under
Section 149 of the Indian Penal Code, and even the
presence of the accused as part of unlawful assenbly is

established, it is sufficient for conviction.

18. As a cumul ative effect of the aforesaid facts,
reasons and judicial pronouncenents, no error has been
conmtted by the Trial Court, 1in appreciating the
evidence and convicting the accused persons, for an
of fence puni shable under Section 143, 147, 148 and 323
read with Section 149 of the Indian Penal Code and for
the offence punishable wunder Section 302 read wth
Section 149 of the |Indian Penal Code. There is no
perversity in the order passed by the Trial Court. Thus,

t he judgenment and order of conviction and sentence passed
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by the Trial Court 1is hereby wupheld. There is no
substance in these two Crimnal Appeals. Hence, the sane

are hereby dism ssed.

(R. P. DHOLAKI A, J)

(D. N. PATEL, J)

*di pti



