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1 Whet her Reporters of Local Papers may be al |l owed
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4 of law as to the interpretation of the

constitution of India, 1950 or any order nade

t her eunder ?
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BHAI CHANDBHAI DHARMA & 1 - Petitioner(s)
Ver sus
STATE OF GUIARAT & 3 - Respondent(s)

Appear ance

MR KM SHETHfor Petitioner(s) : 1 - 2.
Ms. ARCHANA RAVAL, ASST. GOVERNMENT PLEADER for Respondent(s) : 1,284
MR HARIN P RAVAL for Respondent(s) : 3

CORAM : HONOURABLE MR. JUSTI CE A. M KAPADI A
and

HONOURABLE MR. JUSTI CE R. H. SHUKLA

Date : 31/01/2008

ORAL JUDGMVENT
(Per : HONOURABLE MR. JUSTI CE R H. SHUKLA)



SCA/ 29808/ 2007 2/ 12 JUDGMVENT

RULE. Ms. Archana Raval, |earned AGP, waives
service of rule on behalf of respondents Nos. 1, 2 &
4.

2. The present petition has been filed by the
petitioners for the prayer, inter alia, that action
on the part of respondent No. 2 of not deciding the
application of the petitioners under Sec. 28A of the
Land Acquisition Act, 1894 (hereinafter referred to
as 'the Act'), Annexure-A, is illegal, arbitrary and
agai nst the |aw It is further prayed by way of
interim relief for a simlar direction that
respondent No.2 may be directed to decide the
application of the petitioners under Sec. 28A of the
Act and also pay the amount of conpensation wth

consequenti al benefits.

3. The short facts of the case, briefly sunmmari sed,
are that the land of the petitioners is situated at
village Jankol, Taluka Deesa, D strict Banaskantha
beari ng Revenue Survey No. 93 adneasuring 4269 sq.
ntrs., which have been acquired by the respondents
for the public purpose of construction of Deesa Air
Field. The notification under Sec. 4 of the Act was
publ i shed on 2.8.1986 and the notification under Sec.
6 of the Act was published on 21.1.1987. The award
was declared on 24.3.1988. Sone of the claimnts,
whose |ands have been acquired by the sane
notification, filed a reference application under
Sec. 18 of the Act, being Land Acquisition Case Nos.
729/88 to 752/88 and Land Acquisition Case Nos.
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756/ 88, 758/ 88 to 770/88. The Reference Court partly
allowed those reference applications filed by the
claimants by order dated 2.5.1992 awarding an

addi ti onal conpensati on.

4. It is contended that as the present petitioners
had not filed the reference applications under Sec.
18 of the Act, they filed an application under Sec.
28-A of the Act to the respondent No. 2 on 9.7.1992
praying that they should be awarded the anount of
conpensation as per the judgnent of the Reference
Court in the aforesaid Land Acquisition Case Nos.

729/88 to 752/88 and Land Acquisition Case Nos.
756/ 88, 758/ 99 to 770/88. The said application nade
by the petitioners is at Annexure-A to the petition

It is the case of the petitioners that thereafter the
respondents need not decide the said application. It
is also stated that against the judgnent of the
Reference Court, the respondents filed an appea

before this Court being First Appeal Nos. 2091/93 to
2101/93 and this Court, while determ ning the market
value, nodified the order of the Reference Court.
The said order of this Court was carried further
before the Hon' ble Apex Court by way of SLP (Cvil)
No. 18183/97 to 18463/97 and the said SLP canme to be
dismssed by the Apex Court by an order dated
5.1.1998, Annexure-B. Therefore, it has been
contended that in spite of repeated requests made
fromtine to tine by the petitioners, the respondent
No. 2 did not decide the application filed by them
under Sec. 28-A of the Act and, therefore, the
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present petition has been filed for appropriate
relief seeking direction to decide the said

application.

5. An affidavit-in-reply has been filed by the
respondent No. 2 contending, inter alia, that none of
the fundamental or legal rights of the petitioners
have been viol ated. It has been specifically

contended, referring to the provisions of Sec. 28-A

of the Act, that the petitioners have filed an
application under Sec. 18 of the Act on 30.3.1989 and
the same has been rejected by an order dated

1.4.1989 passed by respondent No. 2 produced with the

affidavit-in-reply at Annexure-R-1.

6. It has, therefore, been contended that the
petition contains wong statenent on oath and the
petitioners have nmade m s-statenent and m sgui ded the
authorities as well as this Court inasnmuch as in para
2 of the petition the petitioners have nade a
statenent that they have nmade an application under
Sec. 28-A of the Act on 9.7.1992, which has not been
deci ded. However, the petitioners have nade an
application wunder Sec. 18 of the Act to the
Col | ector, which was beyond the period of limtation
and was therefore rejected. It is specifically
contended in the reply affidavit that the application
under Sec. 18 filed by the petitioners seeking
reference dated 30.3.1989 was not filed within 6
weeks from the date of the notice under Sec. 12(2)
whi ch was issued on 1/ 2.4.1988 and, therefore, as it
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was not wthin the period of Ilimtation, it was
turned down. It has been further contended, referring
to the provisions of Sec. 28-A of the Act, that the
original record was obtained by the deponent and
verified and as the petitioners were not conplying
with both the conditions of Sec. 28- A t he
application of the petitioners dated 9.7.1992
(Annexure-A) was rejected by an order dated 2.1.2008.
It has al so been contended that when the application
was made by the petitioners, the original record was
lying wiwth the Assistant District Governnent Pl eader,
Pal anpur and it could not be verified by the officer
concer ned at the relevant time  whether t he
petitioners have nmde reference application under
Sec. 18 or not and, therefore, after verification, as
the application under Sec. 18 was filed by the
petitioners, the application nade by the petitioners
dated 9.7.1992 under Sec. 28A of the Act has been
rejected by the inpugned order dated 2.1.2008,
Annexure-G (Annexure-VlI wth the affidavit-in-reply).

7. An affidavit-in-rejoinder is also filed by the
petitioners. In the affidavit-in-rejoinder it has
been specifically contended that if the respondents
were relying upon the application under Sec. 18 of
the Act, then there was no question of waiting from
1992 to 1998 for a decision of the Hon' ble Suprene
Court. |f the petitioners were not entitled, then it
was open to pass an appropriate order in the year
1992, wherein the record was already avail able. A

reference is made to the correspondence or
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comruni cations for contending that the application
under Sec. 28-A was prolonged and the inpugned order
has been passed contrary to the provisions of the
| aw. It has been contended that there is no
provi sion that application under Sec. 28-A of the Act
is required to be nade along with the certified copy
of the award. It has been contended that there are
various judgnents, including a judgnent reported in
2005(1) G.H 88 and, therefore, it has been reiterated

that the present petition may be al | owed.

8. Learned advocate M. K. M Sheth for the
petitioners submtted that the application under Sec.
28-A of the Act have not been decided, which has |ed
to filing of the present petition. He referred to
the correspondence and the avernents in the petition
that fromtine to tine they were sumoned, but it was
not deci ded. Learned advocate M. Sheth referred to
and relied upon the judgnent of the Apex Court in the
case of Union of India and another v. Hansoli Devi
and another, reported in (2002)7 SCC 273, and
referring to Head Note A, specifically enphasised the
observation, “dismssal of an appliation seeking
referene under S. 18 on grund of delay, held, anbunts

to having “not made an application within the neaning
of S. 28-A - That being so, a person whose
application under S. 18 is dismssed on ground of
delay or any other technical ground would be entitled
to maintain an application under S. 28-A - |f a
person has not nmade an application to the Coll ector

under S. 18, then, irrespective of whether he had
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received, with or wthout protest, the conpensation
pursuant to the award of Land Acquisition Oficer, he
would be a “person aggrieved” entitled to nake an
application under S. 28-A" Learned advocate M.
Sheth, relying upon the observations made in this
judgnment strenuously submtted that the application
under Sec. 28-A of the petitioners (Annexure-A) ought
to have been decided |long before and as it has not
been decided, the present petition has been filed.
He al so pointed out that after the notice was issued
in the petition, and after sone tinme, all of a
sudden, the said application was rejected by the

i mpugned order dated 2.1.2008 (Annexure-QG.

9. Ms. Archana Raval, l|earned AG® for the State,
referred to the pleadings and particularly the
avernments made in the petition and pointed out that
since the petitioners have not filed an application
under Sec. 18, they filed the application under Sec.
28-A of the Act on 9.7.1992. Therefore, referring to
t he affidavit-in-reply, MVe. Raval strenuously
submtted that the petitioners have not cone wth
clean hands and the doctrine of suppressio veri
suggestio falsi would be attracted and the petition

deserves to be dism ssed on that ground al one.

10. Learned AGP Ms. Raval also, referring to the
provi sions of Sec. 28-A of the Act, submtted that
such an application can be nade or entertained when
an application under Sec. 18 has not been made. She

submtted that as the petitioners have nade an
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application under Sec. 18 already, which has been
turned down, the present application dated 9.7.92
(Annexure-A) under Sec. 28-A of the Act was liable to
be rejected and, therefore, the inpugned order was
passed after verification of the record, which was

not traceable for sone tine.

11. Learned AGP Ms. Raval has referred to and relied
upon the judgnent of the Apex Court in the case of G
Kri shna Murthy and others v. State of Orissa reported
in AIR 1995 SC 1436 in which it has been observed
that | and owners who did not file appeal cannot apply
for redeterm nation under S. 28-A. Simlarly, she
has also referred to and relied upon the judgnent of
the Apex Court in the case of Babua Ram and others
v. State of U P. and another reported in (1995)2 SCC
689 and also in the case of D. Krishna Veni and
another v. State of Oissa and others, (1995)2 SCC
734.

12. In view of the rival pleadings and subm ssions,
the short point which is required to be considered is
whet her the present petition seeking direction to the
respondents for deciding the application under Sec

28-A, which has been pending since long, could be

granted or not.

13. The main thrust of the argunents made by | earned
AGP Ms. Raval about the suppressio veri and suggestio
falsi and the petitioners having not conme with clean

hands stating that an application under Sec. 18 of
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the Act has already been made, which is rejected, is
also required to be considered. It is not in dispute
that an application under Sec. 18 was nmade by the
petitioners way back in 1988, which was rejected by
the order, which is produced wth the affidavit-in-
reply. Thereafter, when the judgnent and award cane
to be passed by the Reference Court on 2.5.1992, the
petitioners filed an application under Sec. 28-A of
the Act dated 9.7.1992 at Annexure-A. Therefore, the
noot question which has been nuch enphasised is
whether the application filed by the petitioners
under Sec. 28-A <could be entertained and the
rejection thereof, pending the petition, is legal or

not .

14. This aspect has been discussed and deliberated
by the Hon' ble Apex Court in a judgnent in the case
of Hansoli Devi and anr. (supra), which has been
referred to by the Ilearned advocate for the
petitioners. This very issue was also dealt with by
t he Hon' bl e Apex Court and as there were differences

in the opinion by the 2 Benches of the Hon'ble Apex

Court, that is, in the case of Union of India v.
Pradeep Kumari, (1995)2 SCC 736, and in the cases of
Jose Antonio Cruz Dos R Rodri guese V. Land

Acquisition Collector, (1996)6 SCC 746 and Jose
Antonio Cruz Dos R Rodriguese v. Land Acquisition
Col | ector, (1996)1 SCC 88 and, therefore, a reference
came to be nmade and the matter was referred to the 3-
Judge Bench. Thereafter, both the judgnents in the

aforesaid two cases were decided by a 3-Judge Bench
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rai sing the doubts about the correctness of the ratio
In Pradeep Kunari's case (supra) and, therefore, the
matter was referred to the Full Bench and that is how
in the present case of Hansoli Devi and another
(supra) a |arger Bench of five judges dealt wth this
aspect referring to the earlier judgnents and the
scope of Sec. 28-A of the Act.

15. The Hon'ble Apex Court in this judgnent,
referring to Sec. 28-A of the Act, has specifically
observed, “bearing in mnd the aforesaid principle

| et us now exam ne the provisions of Section 28-A of
the Act, to answer the questions referred to us by
the Bench of two | earned Judges. It is no doubt true
that the object of Section 28-A of the Act was to
confer a right of making a reference, who nm ght have
not made a reference earlier under Section 18, and
therefore, ordinarily when a person makes a reference
under Section 18 but that was dism ssed on the ground
of delay, he would not get he right of Section 28-A
of the Land Acquisition Act when sone other person
makes a reference and the reference is answered. But
Par | i anment having enacted Section 28-A, as a
beneficial provision, it would cause great injustice
if a literal interpretation is given to the
expression “had not mnade an application to the
Col l ector under Section 18" in Section 28-A of the
Act. The aforesaid expression would nean that if the
| andowner has nade an application for reference under
Section 18 and that reference is entertained and

answered. In other words, it may not be perm ssible
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for a landowner to make a reference and get it
answer ed and t hen subsequent |y make anot her
application when sone other person gets the reference
answered and obtains a higher amount.......... When an
application under Section 18 is not entertained on
the ground of l|imtation, the same not fructifying
into any reference, then that wol d not tantanount to
an effective application and consequently the rights
of such applicant emanating from sone other reference
bei ng answered to nove an application under Section
28- A cannot be denied. We, accordingly, answer
Question 1(a) by holding that the dismssal of an
application seeking reference under Section 18 on the
ground of delay would tantanobunt to not filing an
application with the neaning of Section 28-A of the
Land Acquisition Act, 1894.~

16. In light of these clear observations nade by the
Hon' bl e Apex Court discussing and deli berating about
the legislative intent of the Parlianent for the
benefi ci al construction and interpretation, t he
present petition deserves to be allowed, as it

squarely covers the point.

17. Another facet is that the application under
Sec.28-A of the Act mde by the petitioners for
making a claim on the basis of reference cases
referred to hereinabove, which were chall enged before
the Hon'ble Hi gh Court by way of First Appeal Nos.
2091/93 to 2101/93 and the H gh Court had nodified
and the said order of the Hon'ble H gh Court was al so
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carried before the Hon'ble Apex Court, which was
confirmed as the SLP was dism ssed. Therefore, on
this aspect there is a final verdict inasnuch as the
j udgment of the Hon' ble H gh Court has been affirned
by the Hon'ble Suprene Court. The petitioners'
application under Sec. 28-A of the Act is required to

be consi dered accordingly.

18. In the result, the petition is allowed. The
i mpugned order at Annexure-A dated 2.1.2008 rejecting
the said application at Annexure-A made by the
petitioners under Sec. 28-A of the Act is hereby
guashed and set aside. Respondent No. 2 and/or the
respondent authorities are directed to decide afresh
the application of the petitioners under Sec. 28-A in
light of the judgnment of this Court in First Appeal
Nos. 2091/93 to 2101/93, which has been confirnmed by
the Apex Court for the purpose of further
conpensati on/award. The respondent authorities shal

decide the said application under Sec. 28-A of the
Act made by the petitioners at Annexure-A afresh

within a period of 6 weeks.

Rul e is nade absolute accordingly. No order as

to costs.

(A.M Kapadia, J.)

(R H Shukla, J.)
(hn)



