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IN THE H GH COURT OF GUIARAT AT AHMEDABAD
SPECI AL CI VIL APPLI CATI ON No. 21094 of 2006

For Approval and Signature:

HONOURABLE MR. JUSTI CE C. K. BUCH

1 VWhet her Reporters of Local Papers nay be
all owed to see the judgnent ?

2 To be referred to the Reporter or not ?

3 Whet her their Lordships wish to see the
fair copy of the judgment ?

Whet her this case involves a substanti al

4 qguestion of law as to the interpretation of
the constitution of India, 1950 or any
order made thereunder ?

5V\hether it isto be circulated to the civil
j udge ?
VI MAL SERVI CES LTD., - Petitioner(s)
Ver sus

BANK OF I NDIA THRO MANAGER & 1 - Respondent (s)

Appear ance

MR DD VYAS, LD. SENI OR COUNSEL APPEARI NG W TH MR DHAVAL D VYAS for
Petitioner(s) : 1,
MR JT TRIVEDI for Respondent(s) : 1,

CORAM : HONOURABLE MR. JUSTI CE C. K. BUCH

Date : 30/04/2008
CAV JUDGVENT

1. The petitioner, a conpany registered under the
I ndian Conpanies Act, 1956, by i nvoking
jurisdiction of this Court under Article 226
of the Constitution of India, has inter alia
prayed for issuance of appropriate wit, order

or direction against the respondent-Banks,
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nore particularly respondent no.1-Bank of

India, to the effect that the respondent no. 1-

Bank my be directed to discharge its
obligation under irrevocable revolving Letter

of Credit dated 01st June 2005 and anmendnent to
the Letter of Credit dated 30t" June 2005; and
the respondent no.l1 may be directed to nake
paynent of the outstanding anmount to the
petitioner-Conpany as on 14th August 2006. It

is further prayed that the respondent no.1 may
al so be directed to nake paynent of rentals in
terns of agreenent to the |essee conpany i.e.

Ms.A K. Enterprise; and all these paynents
may be made with interest at the rate of 24%
per annum treating the anount as outstanding
fromthe due date of each of the bills issued
by the petitioner, keeping in mnd the
irrevocable revolving Letter of Credit dated

01st June 2005.

2. Both the respondents are nationalized banks as
per the Banking Conmpany (Acquisition and
Transfer of Undertakings) Act, 1970. The
respondent no.1 is having its one of the

branches at Nehru Place at New Del hi as well
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as at Ilora Park at Vadodara (State of
Qujarat). The petitioner was dealing with the
respondent no.1 through its agent bank i.e.
respondent no.2, having its branch at 30-31
Bhagat Col ony, d DC, Makar pura | ndustrial

Estate, Makarpura, Vadodar a.

3. The say of the petitioner 1is that the
petitioner-Conpany is in +the business of
providing | ow cost fuel (Furnace G |) operated
Power Plant machinery on rental basis to
generate electricity; and if any party is in
need of such power generating plant, it is
required to have a large premses for
installing such machinery which would be
prepared as per the requirenent of the conpany
by the party. The petitioner is carrying out
such work on receipt of work order and all
necessary docunents from the party placing
or ders. Th petitioner manufacturers such
generating plant after i nporting certain
machinery and parts from a foreign supplier
and some from local market and in turn
establish power plant in the prem ses of the

party. This power plant would be rented to the
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party by the petitioner. The said power plant
generates economni cal electricity for the
purpose of running the factories, industrial
units, etc. and the cost of production would
substantially be cheaper than the electricity
gener at ed by the diesel fuel oper at ed
generating sets or power plant. One such
order was given to the petitioner by one Ms.
A K. Enterprise having its office at C9/12,
Yamuna Vi har, Delhi as the said conpany was
desirous to get the said power plant installed
at Ms. Ved Cellulose Ltd. at Gaziabad (U.P.).
Ms. A K Enterprise S al so a conpany
i ncorporated under the Indian Conpanies Act,
1956 and the said conpany placed order bearing
No. AKE/ DG VCL/ VSL/ 009 dated 07t June 2005 to
t he petitioner. The Menor andum of
Under standing (MOU) was arrived at on 07th June
2005 at Vadodara and a copy of the sanme is on

record at Annexure-A.

4. The say of the petitioner is that as per the
policy of the petitioner and one of the
conditions of MOJ dated O0O7th June 2005, the

bank guarantee of a nationalized bank was to



SCA/ 21094/ 2006 5/ 94 JUDGVENT

be provided by the lessee i.e. Ms. AK
Enterprise, in favour of the Ilessor i.e.
petitioner. Such guarantee would be of
irrevocable revolving Letter of Credit worth
Rs. 240 | akhs valid for a period of 27 nonths.
One of the inportant conditions of the
petitioner Is that the lessor sei zes,
possesses and is the absolute owner of the
machi nery and agreed to provide nmachines on
rental basis for generating power by the
| essee and the | essee expects that the rental
will be raised by the lessor fortnightly i.e.
from 01st to 15" and from 16" to the end of
each English calendar nonth, and the paynent
of fortnight would be released wthin next
fortnight after subm ssion of the docunents to
t he respondent no.1, agent bank of the |essor,
t hrough irrevocable revolving Letter of Credit
or financial bank guarantee. It is also agreed
that the lessee was to pay the mninmum fixed
rental charges as provided in the various
clauses as nmentioned in the irrevocable
revolving Letter of Credit. According to the
petitioner, it was guaranteed that the |essee

Ms.A K. Enterprise and Ms. Ved Cellul ose Ltd.
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agreed and guaranteed that the proprietors and
partners, in their financial capacity as well
as in their personal capacity, shall renmain
|iable for nmonthly rental paynent for entire
contractual period to the petitioner-|essor
even in the event of closure or dissolution of
the lessee i.e. Ms. A K Enterprise and Ms.
Ved Cellulose Ltd. The change in the nanme or
in Constitution of these two conpanies or
Board of Directors would not cone in the way
of the petitioner in realising the rental or
on account of any dispute between the |essee
I . e. Ms. A. K Enterprise and Ms. Ved
Cellulose Ltd. The copies of tw relevant
docunments i.e. irrevocable revolving Letter of
Credit dated 0O1st June 2005 and the anmendnent
to Letter of Credit dated 30t" June 2005 were
provi ded by the respondent no.l1 and these two

docunents are on record.

5. The say of the petitioner is that as per the
agreenent that the petitioner had installed
the said machinery on 16t" km Stone on Hapur
Road, VI Lakhan, P. O Gal an, District

Gaziabad (U.P.) and for the purpose of
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installation a part of I|and/ property was
taken on lease by the petitioner. It was
successf ul I nstal lation and t he power
generated electricity was being utilized by

the | essee conpany.

6. It is contended that the petitioner is having
its account wth the respondent no.2 and
pursuant to the said Letter of Credit, the
petitioner had sent the invoices/bills of
realization in respect of the sane. Total 18
I nvoices/bills were sent and they were not
honoured by the respondent no.1 on the ground
of alleged discrepancies wthout giving any
expl anati on as to what are the said
di screpancies. The petitioner had, therefore,
addressed a letter on 24th May 2006 and the
petitioner was advised to resubmt the said
bills vide letter dated 28" June 2006. On 14th
August 2006, a letter was addressed in respect
of the outstanding paynent which was required
to be <collected from Ms.A K  Enterprise
towards rental charges for providing 1378 KVA
(1.5 MN power. Al these details are on

record. The respondent no.l1 addressed letters
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dated 03¢ August 2006 and 24th August 2006 to

the respondent no.2 i.e. agent bank of the
petitioner, and returned t he docunent s
stating, “The paynent is not forthcomng”;

that is to say, from Ms.A K Enterprise, on
whose behalf the respondent no.1 had given
i rrevocabl e revolving Letter of Credit. These
two letters are on record. The say of the
petitioner is that the stand taken by the
respondent no.1l has constrained the petitioner

to file present petition.

Shri D. D. VWyas, | earned senior counsel
appearing for the petitioner-Conpany, has
argued at length, but the points advanced by

Shri D.D. Was can be summari zed as under:

The irrevocable revolving Letter of Credit on
the basis of which the MU was arrived at
between the petitioner and | essee conpany i.e.
Ms.A K Enterprise, is one of the nmaterial
aspects. However, but for this irrevocable
revolving Letter of Credit the petitioner
would not have entered into MU wth the

| essee conpany.
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7.

2

Consi deri ng t he nat ur e of i rrevocabl e
revolving Letter of Credit, the respondent
no.1l was bound to nmake paynent on sight of the
bill and the paynment was not dependent on the
arrangenent between the respondent no.l1 and
the | essee. The petitioner is not concerned as
to whet her t he | essee di schar ges its
obligation as per the agreenent or arrangenent
wor ked  out between the I|essee and the
respondent no.1 or not. In view of persistent
defaults nmade by the |essee in making paynent
as stipulated in the agreenent, the petitioner
was constrained to renove the machinery from
the place where it was installed and has taken
t he possession thereof. The respondent no.1l is
not prevented by any judicial order in naking
paynent in terns of Letter of Credit issued.
On the contrary, according to Shri D.D. Was,
as per the MU, irrespective of dissolution or
cl osure of business by the |essee, the |essee
is |iable to make paynent for the | ease period
i.e. upto 31st July 2007 to the respondent
no.1, but for the Letter of Credit issued he
was under obligation to nmke paynent to the

petitioner.
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7.

7.

Pendency of the Cvil Suit i.e. Oiginal Suit
No. 175 of 2006 before the Court of Civil Judge
(S.D.) at Hapur, D strict Gaziabad would not
come in the way of the respondent no.1 in
maki ng paynent to the petitioner and the
petitioner has inter alia prayed for in the
said proceedings that the plaint my be
returned to the plaintiffs of the said Suit
i.e.Ms.AK Enterprise and Ms. Ved Cellul ose

Ltd.

The reply affidavit filed by the respondent
no.1 to this petition is based on sheer
technicalities and such an unhealthy stand
ought not to have been taken by such a
Nati onalized Bank. There is no substance in
the point of territorial jurisdiction taken up
by the respondent no.l1 because part of cause
of action has arisen wthin the territory of
State of QGujarat. Not only that, but the
docunents available on record i.e. two bills,
which are at page nos.104 and 109 and one
anot her docunment which is at page no. 30, show
that sone part of action in the entire

transaction had taken place wthin the
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7.

territory of State of Q@ujarat. Not only that,
but sonme paynent was also made at Vadodar a.
The act of handing over of bank guarantee was
t hrough Vadodara branch of respondent no. 1-
Bank. The address of the advising bank is
showmn to be Bank of India, Ilorapark Branch

Vadodara (State of CGujarat) and nerely because
the paynent was to be nade at sight of the
docunent at a particular branch of respondent
no.1-Bank i.e. Nehru Place Branch at New
Del hi, would not take away the jurisdiction of
this Court. The original negotiable docunent
at Annexure-B page no.30 which indicates,
“Docunents must be presented within 30 days
after the date of invoices and in any case not
|ater than the date of expiry of credit”, was
handed over at Vadodara to the respondent
no.2. The nature of docunent indicates that
the same is NP/ Revolving LC/35/51. The speci al

instructions were also given to the petitioner
at Vadodara through the respondent no.2 (page

no. 31 of the petition).

Shr i D. D. VWyas, | ear ned seni or counsel

appearing for the petitioner, has pl aced
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7.

6

reliance on the decision in the case of Forgo
Frei ght Ltd. V. Commodi ti es Exchange
Corporation and others, reported in 2004(7)
SCC 203, especially the observations nade in
Head Note-B, whereby the Apex Court has

observed as under

“Head Note B : Banker and Custoner-
Letter of Credit-Liability of t he
I ssui ng bank- Held, the issuing bank is
not concerned wth the contract/dispute
between the opener of the letter of
credit and the beneficiary thereof-

Banki ng Regul ati on Act, 1949, S. 6.~

The observations nmade in the aforesaid
decision <clinches the issue. The ot her
decision relied upon by Shri D.D. Was, is in
the case of Reliance Energy Ltd. and another
v. Mharashtra State Road Devel opnent Corpn.
Ltd. and others, reported in 2007(8) SCC 1. It
is submtted that this decision of the Apex
Court takes care of the contingency placed by
the respondent no.1. But it is the say of
Shri D.D. Was that issuance of irrevocable

revolving Letter of Credit or bank guarantee
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of such a nature is an independent contract
between the issuing bank and the party which
is assured for the paynent and, therefore, any
deni al of paynent by | essee Ms. A K
Enterprise to the respondent no.1l, would not
come in the way of the respondent no.1 in
maki ng paynent against the Letter of Credit
i ssued and in support of this subm ssion Shri
VWas has placed reliance on the decision of
the Apex Court in the case of Ms. Tarapore
and Co., Muadras v. Ms. V/O Tractoroexport
Mboscow and anot her and allied matters,
reported in AR 1970 SC 891, especially
paragraph no.6 of the cited decision, which is

reproduced as under

“6. The scope of an I rrevocabl e
| etter of credit is explained thus
in Hal sbury's Laws of England ( Vol

34, paragraph 319 at p. 185):

"It is often made a condition of a
mercantil e contract that the
buyer shall pay for the goods by
means of a confirned credit, and

It S then the duty of t he
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buyer to procure Iris bank,
known as t he I SSui ng or

originating bank, to issue an
irrevocable credit in favour of
the seller by which the bank
undertakes to the seller, either
directly or through another bank
in the seller's country known as
t he correspondent or negoti ating
bank, to accept drafts drawn upon
it for the price of the goods,
against tender by the seller of
t he shi ppi ng docunents. The
contractual rel ationship between
the issuing bank and the buyer is
defined by the terns of the
agr eenent bet ween them under
which the letter opening the
credit is issued; and as between
the seller and the bank, the issue
of the credit duly notified to the
seller creates a new contractual
nexus and renders t he bank
directly liable to the seller to
pay the purchase price or to

accept the bill of exchange upon
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t ender of the docunents. The
contract thus created between the
seller and the bank is separate
from although ancillary to, the
ori gi nal contract between the
buyer and the seller, by reason
of the bank's undertaking to the
seller, which is absolute. Thus
the bank is not entitled to rely
upon terns of the contract between
the buyer and the seller which
m ght permt the buyer to rej ect

the goods and to refuse paynent

therefore; and, conversely, the
buyer iIs not entitled to an
i njunction restraining the seller

from dealing with the letter of

wor ds:

credit | f t he goods are
defective."
Chal ners on "Bills of Exchange"
explains the |egal position in these
“The noder n commer ci al credit

serves to interpose between a

buyer and seller a third person of
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unquesti oned sol vency, al nost
I nvari ably a banker of

I nternational repute; the banker
on the instructions of the buyer
I ssues the letter of credit and
thereby undertakes to act as
paynast er upon t he sel | er
performng the conditions set out
in it. A letter of credit my
be in any one of a nunber of
speci al i sed forns and contains

the undertaking of the banker to

honour all bills of exchange
drawn t hereunder. It can hardly
be over - enphasi sed t hat -t he

banker is not bound or entitled
to honour such bills of exchange
unl ess they, and such acconpanyi ng
docunent s as my be required
t her eunder, are in exact
conpliance with the terns of the
credit. Such documents nust be
scrutinised wth neticul ous care,
the maim de mnims non curat |ex
cannot be invoked where paynent is

made by later of credit. If the
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sel | er has conplied wth the
terms of the letter of credit,
however, there 1s an absolute
obligation upon the banker to pay
i rrespective of any disputes there
may be between the buyer and the
seller as to whether the goods are

up to contract or not”

Simlar are the views expressed in
Practice and Law of Banking by H P.
Shel don "the Law of Banker s
Commercial Credits" by H C Cutteridge
"the Law Relating to Commercial Letters
of Credit" by A G Davis "the Law
Rel ating to Bankers' Letters of Credit”
by B.C. Mtra and in several other
text books read to wus by M. Mbhan
Kumar amangal am | earned Counsel for the
Russian Firm The legal position as
set out above was not controverted by
M. MC Setalvad, |earned Counsel for
the Indian Firm So far as the Bank of
India is concerned it admtted its
liability to honour the letter of

credit and expressed its willingness to
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7.

7

abide by its terns. It took the sane

position before the H gh Court.”

Considering the relations inter se, Shri D.D.
VWas, |earned senior counsel appearing for the
petitioner, has requested to look into the
scheme of Banki ng Regul ations Act, nor e
particularly Section 6 of the said Act. In
support his say, Shri D.D. Vays has placed
reliance on the decision of the Apex Court in
the case of Federal Bank Ltd. v. V.M Jog
Engi neering Ltd. and others, reported in AR
2000 SC 3166. | would like to reproduce the
relevant part of this decision, which is as

foll ows :

“58. Kerr, J. said in R D. Harbottle
(Mercantil e) Ltd. V. Nat i onal
Westmi nister Bank Ltd., 1978 B 146 (at
155) that irrevocable Letters of Credit
are 'the life blood of international

comrerce'. He said :

"Except possibly in clear cases of
fraud of which the banks have notice

the Courts will |eave the nerchants to
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settle their di sput es under t he
contracts by litigation or arbitration.
O herw se, trust in
i nternati onal conmer ce coul d be
i rreparably damaged." Denning M R
stated in Edward and Owen Engi neering
Ltd. v. Barclays Bank International
Ltd., 1978 B 159, that 'the only
exception is where there is a clear
fraud of which the bank had notice'.
Browne, L.J. said in the sane case
"but it is certainly not enough to
all eged fraud, it nust be established"
and in such circunstances, | should
say, very clearly established". In
Bolivinter Ol S A v. Chase Mnhattan
Bank (1984) 1 Al ER 351 at p. 352, it
was said 'where it is proved that the
Bank knows that any denmand for paynent
al ready made or which may thereafter be
made, will clearly be fraudulent. But
t he evidence nust be clear, both as to
the fact of fraud and as to the bank's
knowl edge. It would certainly not be
sufficient that this rests upon the

uncor r obor at ed st at enent of t he
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custoner, for irreparable danage can be
done to a bank's credit in the
relatively Dbrief time "before the
i njunction is vacated". Thus, not only
must 'fraud' be clearly proved but so
far as the Bank is concerned, it nust
prove that it had know edge of the
fraud. In United Trading Corpn. S. A V.
Allied Arab Bank Ltd., (1985) 2 LI oyds
Rep 554, it was stated that there nust
be proof of know edge of fraud on the
part of the Bank at any tine before
paynent. It was also observed that it
“woul d be suffici ent | f t he
corroborated evidence of the plaintiff
usually in the form of contenporary
docunments and the Unexplained failure
of a beneficiary to respond to the
attack, lead to the conclusion that the
only realistic inference to draw was
‘fraud" ". In GQuarantee Trust Co. of
New York v. Hannay, (1918) 2 KB 623
(KB), the Banker accepted the docunents
wi thout any knowl edge of fraud or
falsify and it was held that the

def endants could not counter-claim from
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the Bank. However, it would be the
Banker's duty to refuse the docunents
which on their face bear signs of
having been altered (See Re : Sal oman
and Nandszus, (1899) 91 LT 325. That
was a c.i.f. contract. This Court in
| TC Ltd. v. Debts Recovery Appellate
Tribunal, (1998) 2 SCC 70 (at 79)

(1998 AIR SCW 237 : AIR 1998 SC 634)
al so held that know edge of the Bank as
to the fraud or forgery had to be prina

faci e establi shed.

59. The foundation of English law in
this area is the Anerican case of
Sztejn v. J. Heney Schroder Banking
Corpn., (1941) 31 NYS 2d 631.
(Extensive details of this case are
available in 'Docunentary Credits' by
Raynmond Jack, 1991 pp. 191-192). This
case has been cited in nore than one
judgnment of this Court and the English
Courts but we shall give nore facts of
that case and the principle of 'holder
in due course' laid down therein which

arises in the case before us, as per
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the appellant's pleadings. |In that
case, the applicant for a credit (i.e.
the buyer) clainmed injunction against
the |Issuing Bank Schroder Banki ng
Corporation to prevent it paying on the
docunents which had been presented. The
credit had been advised to the seller
in India by the issuing Bank' s
correspondent in India, the chartered
Bank of India, Australia and China. The
correspondent had not confirnmed the
credit. The applicant alleged that what
had been shipped was rubbish rather
than the bristles contracted to be
suppl i ed. The Chartered Bank (the
Collecting Bank) which received the
docunent s from t he sell er for
‘collection', applied for dismssing
t he buyer's claim (This was a
proceeding simlar to Oder 7, Rule 11

CPC) for an injunction on the ground
that there was no cause of action. The
buyer's, in their application for
i njunction, informed the Issuing Bank
about the fraud of the sellers. For the

purpose of hearing that application of
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the Collecting Bank, the Court assuned
the facts stated in the application of
the buyer as to fraud to be true.
(G herwise, this was a difficult burden
of proof normally). Shientag, J. held

t hat

"Where the seller's fraud has been
called to the bank's attention before
the drafts and docunents have been
presented for paynent, the principle of
t he i ndependence of t he bank' s
obligation under the Letter of Credit
should not be extended to protect the
unscrupul ous seller. It is true that
even though the docunents are forged or
fraudulent, if the 1issuing bank has
already paid the draft before receiving
notice of the seller's fraud, it wll
be protected if it exercised reasonable

di I i gence before maki ng such paynent."

The facts, as stated above, were that
the sellers had drawn the draft under
the letter of credit to the order of
the chartered Bank of India, Australia

and China and delivered the draft and
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the fraudul ent docunents to the said
Chartered Bank's branch at Caunpore for
‘collection' on account of the sellers.
The Chartered Bank could not conpel the
| Ssui ng Bank, Schr oder Banki ng
Cor por ati on, to pay by seeking a
di sm ssal of the buyer's application by
way of denurrer. The plaintiff was
entitled to injunction for it had
brought the allegation to the know edge
of the issuing Bank, before the paynent
was made. Shi ent ag, J. further

observed:

"As one Court has stated : Qbviously,
when the issuer of a letter of Credit
knows that a docunent, although correct
in form is, in point of fact, false or
il1legal, he cannot be called upon to
recogni se such a docunent as conplying

wth the terns of a letter of credit."

No har dshi p w | be caused by
permtting the bank to refuse paynent
where frauds is clainmed, where the
merchandi se is not nerely inferior in

quality but consists of wor t hl ess
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rubbi sh, where the draft and the
acconpany docunent are in the hands of
one who stands in the sanme position as
the fraudulent seller, where the bank
has been given notice of fraud before
being presented with the drafts and
docunents for paynent, and where the
bank itself does not wsh to pay
pending an adjudication of the rights
and obligations of the other parties.”

The Court also noticed that, on facts,
the Collecting Bank, Chartered Bank was
not a holder in due course but was a
nere agent for collection for the
account of the seller who was charged
by the buyer with fraud. Therefore the
Chartered Bank's notion to dismss the
conplaint (simlar to Oder 7, Rule 11,
CPC) nmust be denied. Shientag, J.
referred to the principle of 'holder in

due course' and said as foll ows :

“I'f it had appeared from the face of
the conplaint that the Bank presenting
the draft for paynent (i.e. Chartered

Bank) was a holder in due course, its
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claim against the Bank issuing the
letter of credit would not be defeated
even though the primary transaction was

tainted by fraud."”

This passage lays down the law as to
when a person becones a holder in due
course in the case of a fraud by the
sel l ers. This | ast paragraph from
judgnent of Shientag, J. is directly

applicable to the facts of the Case.

60. Applying the said principle,
we may state that if the appellant
Federal Bank was nerely a collecting
Bank or agent which had approached the
Bank of Maharashtra (the issuing Bank)
and if the Issuing Bank was sought to
be restrained by the buyer Dbefore
paynment was made by the issuing Bank to
the Collecting Bank, the Collecting
Bank could not have <conpelled the
| ssuing Bank to release the noney for
collection if the buyer informed the
I ssuing Bank in his plaint that the

docunents to be presented to it by the
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Col l ecti ng Bank wer e forged or
fraudulent. But where, on the other
hand, the Negotiating Bank, i.e. the
Federal Bank (appellant), has paid on
the basis of a clearance given by the
I ssuing Bank as to genuineness of
docunent s, and seeks reinbursenent,
then the Negotiating Bank is in the
position of a holder in due course and
can claim that the suit of the buyer
must fail if it sought to restrain the
I ssuing Bank from reinbursing the
Negotiating Bank. These  principles
prima facie flow from Shientag, J's.
j udgnent which has been followed both
in England and by this Court, in

several cases.

Legal relation of a Negotiating Bank

vis-a-vis the Issuing Bank :

61. The contract bet ween t he
i ssuing banker and the paying or
negotiating (internmediary) banker may
part ake of a dual nat ur e. The
relationship S mai nl y t hat of

pri nci pal and agent, mandat or  and
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mandatory. In order that he may claim
rei nbursenment for any paynent he makes
under the credit or the indemity of an
agent, the internediary banker nmust
obey strictly, the instructions he
receives, for by acting on them he
accepts then and thus enters into
contractual relations with the issuing
Bank. The instructions may take the
form of an authority either to pay
agai nst docunents or drafts acconpani ed
by docunment, or to negotiate drafts
drawn either on the issuing banker or
on the buyer. The authority nay be
acconpanied by instructions to the
internmediary banker to confirm the
credit, that is, to place hinself in
bi nding contractual relationship wth
the beneficiary. There is ordinarily no
privity between the internediary banker
and the buyer. But the internediary
banker, though initially the agent of
the 1issuing Bank, nmay also act as
principal in relation to him (Pagets

Law of Banking, 9th Ed., 1982 pp. 543,

544) .
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62. A G Davis in his 'The Law
Rel ating to Commerci al Letters  of
Credit' (2nd Ed.) (1954) (p. 92 et see)
deals with the rights of a negotiating
Bank. These rights are partly based on
t he | aw rel ating to negoti abl e
i nstruments and partly on the |aw
applicable strictly to letters of
credit. So far as the rights of the
negoti ati ng Banker against the seller
are concerned, his position wll Dbe
that as in the case of a '"bill of
exchange' as against the drawer. The
author deals with its rights against
the seller as a holder in due course
unless the seller drew the bill 'sans
recourse'. He also deals with the risks
of the Negotiation Bank in cases of
revocable credits. but so far as
irrevocable credits are concerned, he
says that the terns of the credit have
to be |ooked into. Sone terns indeed
contain an undertaking by the |[ssuing
Bank with the seller and purchasers for

value of drafts on credits, to honour
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those drafts if, of course, the terns
of the credit are conplied wth. He

says :

"But even in the absence of express
words, a promse in favour of such
third persons nmay be inplied from the
terms of the letter of credit and
surroundi ng circunstances ....... wher e
an internediary banker pays against
docunents other than those for which
the credit calls and tenders them to
t he issuing banker, he may neverthel ess
be able to recover from the issuing
banker if the latter delays in deciding
whet her he will repudiate or accept."”

63. Roche, J. in Westm nster Bank
Ltd. v. Banca Nazionale di Credito,

(1928) 32 LL Rep 306 at 312 said :

"if parties keep docunents which are
sent them.............. I N consequence
of sonme mandate which they thenselves
have issued, and keep them for an
unreasonable tine, that nay anount to a
ratification of what has been done as

bei ng done within their mandate."
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7.

7.

9

The issuing Bank, as principal my
ratify the acts of its agent, the
correspondent bank which is its agent
and by doi ng SO, relieve t he
correspondent bank of a liability it

woul d ot herwi se have.”

There was no obligation on the part of the
petitioner to enter into negotiations as the
paynent was to be made at sight. As the
delivery of bills to the respondent no.1 was
sufficient wth a claim that paynent against
these bills be nmade, the respondent no.1 would
have made the paynent to the petitioner or at
|l east to the respondent no.2 either directly
or through the advising branch i.e. Bank of

I ndia, Ilorapark Branch, Vadodar a.

The rej oi nder af fidavit filed by t he
petitioner takes <care of the contentions
raised by the respondent no.1 in its reply
affidavit. It is submtted that neanings of
'Negotiation' and 'Negotiable' need to be
consi dered. When a promi ssory note, bill of

exchange or cheque 1is transferred to any
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person so as to constitute that person-hol der
thereof, the instrunent can be said to be
negoti ated. The negotiation can be affected
only by endorsing delivery thereof. There nust
be a transfer and the transfer should be one
by which the transferee is constituted as
hol der under Section 8 of the Negotiable
| nstrunents' Act. However, it is the say of
Shri D.D. VWas that it is the privilege of the
purchaser of Letter of Credit. After referring
to the Articles 14(B) and 14(D)(i) of the
Uni form Custons and Practice for Docunentary
Credits (ICC Brochure No.500) (hereinafter
referred to as '"the UCPDC ), it is submtted
that the words therein mandate that if the
I ssui ng bank decides not to issue docunent, it
must give notice to the bank from where it
receives the docunents or the beneficiary, as
the case may be. As per the Article 14(B)(ii)
of UCPDC-500, such a notice nust state all
di screpancies in respect of which the bank
refuses the docunents; and in the present
case, t he r espondent no. 1 has never
specifically intimated the discrepancies to

the petitioner or its agent bank i.e.
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7.

10

.11

respondent no.2, as provided under the schene
of UCPDC-500. A copy of the said UCPDC-500 is

on record.

The Articles 3 and 6 of the said UCPDC- 500,
nore particularly, Article 9, deal wth the
“l'tability of issuing and confirmng back”
clearly supports the case of the petitioner

The Article 9(B)(ii) says that if the credit
is provided for sight paynent to pay at sight,
such a condition has to be conplied with and
whi | e considering the UCPDC-500, the Court has
to look into the nature of basic docunent i.e.
at page no.30 of the present petition, which
clearly indicates that the paynent was to be

made at sight i.e. on presentation.

Whet her a party pays or not, is not relevant
at all, even then the respondent no.1 has
relied upon such a ground. According to Shri
D.D. VWyas, the decision of the Apex Court in
the case of Vinitec Electronics Private Ltd.
v. HCL Infosystens Ltd., reported in (2008) 1
SCC 544, resolves the dispute raised by the

respondent no.l1l. In this cited decision, the
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di spute between the parties was in reference
to invocation of bank guarantee furnished by
the appellant-Conpany to the respondent-HCL
Info Systens Ltd. After carefully considering
the rival subm ssions nmade during the course
of hearing of the appeal, the Apex Court has

observed thus :

“11. The law relating to invocation
of bank guarantees is by now well
settled by a catena of decisions of
this court. The bank guarantees which
provided that they are payable by the
guarantor on denmand is considered to be
an un-conditional bank guarantee. \en
in the course of commercial dealings

uncondi ti onal guar ant ees have been
given or accepted the beneficiary is
entitled to realize such a bank
guarantee in ternms thereof irrespective
of any pending disputes. In UP. State
Sugar Cor por ati on VS. Sunmac
I nternational Ltd., this court observed

that : (SCC petitioner.574, para 12)



SCA/ 21094/ 2006

35/ 94 JUDGVENT

“12. The | aw relating to
i nvocati on of such bank guarantees
is by now well settled. When in
the course of commercial dealings
an uncondi ti onal bank guarantee is
given or accepted, the beneficiary

is entitled to realize such a bank

guar ant ee in terns t her eof
I rrespective of any pendi ng
di sput es. The bank giving such a

guarantee is bound to honour it as
per its terns irrespective of any
di spute raised by its custoner. The
very purpose of giving such a bank
guar ant ee woul d ot herw se be
def eat ed. The courts shoul d,
therefore, be slow in granting an
i njunction to restrain t he
real i zation of such a bank
guar ant ee. The courts have carved
out only two exceptions. A fraud
in connection wth such a bank
guarantee would vitiate the very
foundati on of such a bank

guar ant ee. Hence if there is such
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a fraud of which the beneficiary
seeks to take advantage, he can be
restrained from doing so. The
second exception relates to cases
where all ow ng the encashnent of an
uncondi ti onal bank guarantee woul d
result in irretrievable harm or
injustice to one of the parties
concer ned. Since in nobst cases
paynment of noney under such a bank
guarantee would adversely affect
the bank and its custoner at whose
I nstance the guarantee is (given,
the harm or injustice contenpl ated
under this head nust be of such an
excepti onal and irretrievable
nature as would over ride the terns
of the guarantee and the adverse
effect of such an injunction on
commercial dealings in the country.
The two grounds are not necessarily
connected, though both nmay coexi st

in some cases.
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12. It is equally well settled in
| aw t hat bank guar ant ee IS an

I ndependent contract between bank and
the beneficiary thereof. The bank is
al ways obliged to honour its guarantee
as long as it is an unconditional and
i rrevocabl e one. The dispute between
the beneficiary and the party at whose
instance the bank has given the
guarantee is immterial and of no
consequence. In BSES Limted (Now
Reliance Energy Ltd.) vs. Fenner India

Ltd. And anr. this court held :

“10. There are, however, two
exceptions to this Rule. The first
is when there is a clear fraud of
which the Bank has notice and a
fraud of the beneficiary from which
it seeks to benefit. The fraud nust
be of an egregious nature as to
vitiate t he entire under | yi ng
transaction. The second exception
to the general rule of non-

intervention is when there are
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7.12

speci al equities in favour of
i njunction, such as when
irretrievable I njury or
irretrievable injustice woul d

occur if such an injunction were
not granted. The general rule and
its exceptions has been reiterated
in so many judgnments of this court,
that in UP. State Sugar Corpn. V.
Surmac International Ltd. (1997) 1
SCC 568 (hereinafter U P. State
Sugar Corpn) this Court, correctly

declare that the | aw was settl ed.

True it is that the Apex Court was dealing
with an appeal arising out of a supplenentary
proceedi ng drawn under Order 39 Rule 1 of the
Code of Gvil Procedure, 1908 and the schene
of Section 126 of the Indian Contract Act,
1972. However, according to Shri D.D. VWyas,
the case of the respondent no.1 does not fall
in the category of any exceptions which were
considered by the Apex Court in the cited
decision and the plea taken by the respondent

no.1l should be considered as vague and not
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supported by any cogent reason or evidence.
According to Shri D.D. Was, there was no need
to negotiate. This is not a case of bil

purchase facility. UCPDC-522 is also relevant
and thus, UCPDC also helps the petitioner. The
Court cannot ignore the previous conduct and
its inmpact. The respondent no.1 has attenpted
to msinterpret the provisions of UCPDC and
has commtted a breach of commtnent given by
it by way of irrevocable revolving Letter of
Credit to the petitioner. In the present case,
the role of respondent no.2 is internediary as
the petitioner was rooting its docunents
through the respondent no.2 to respondent
no.l. It is surprising that the respondent
no.1l has denied the paynent because it has not
received paynent from the Ilessee Ms.AK
Ent er pri se, which is their client. The
reliance, therefore, placed by the respondent
no.1l on Article 24 of the UCPDC-522, should be
hel d as basel ess defence. Adoption of such a
node would not either alter or affect the
nature of the Letter of Credit, and the
obligation of respondent no.l1. For short,

according to Shri D.D. Was, the present
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petition may be allowed and the respondent

no.1l may be directed accordingly.

8. There is strong resistance from the respondent
no.1 and Shri J.T. Trivedi, |earned counsel
appearing for the respondent no. 1, has

submtted that this Court has no jurisdiction.
Shri J.T. Trivedi has taken this Court through
the relevant paragraph no.4 of the reply
affidavit filed by the respondent no.1l. It
woul d be beneficial to reproduce the relevant
paragraph no.4 of the reply affidavit which is

as under

“4. | say and submt that Nehru
Place Branch of Bank of India is
situated in New Delhi, outside the
territorial jurisdiction of this
Hon'ble Court and as held by the
Hon' bl e Suprene Court of India in Del hi
Coth & General MIls Co. Ltd. .
Harnam Singh and others, reported in
AlR 1955 SC 590 (at page 598), a banker
Is an exception to the rule that a
debtor nust seek his creditor because,

t hough that is the general rule, there
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Is nothing to prevent the parties from
agreeing, if they wish, that that shal

not be the duty of the debtor and as
Lord Reid explains in 1954 AC 495 at
page 531 (CGovernnent), a contract of
current account necessarily inplies an
agreenent that that shall not be the
bank's duty otherw se the whol e object
of the contract would be frustrated.
In the instant case, the LC has a
stipulation for presentation of the
docunments at the Branch in New Del hi.
Such presentation has necessarily to be
before the respondent no.1l; hence, the
petitioner IS to approach t he
respondent no.1 and in case of any
litigation, the sane is to be filed at
the situs of the debt. The said
deci si on applies to t he pr esent
litigation proprio vigore. Wre it not
so, a bank may be dragged to any place
ot her than the one, where its Branch or
Head Ofice is situated. Hence, the
petition filed in this Hon" ble Court is
not mai ntainable in my respectful

subm ssion.”
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8.1 It is submtted that the Letter of Credit was
to be produced at Nehru Place Branch of
respondent no. 1-Bank and the docunent at page
no.30 of the petition casts duty upon the
petitioner to see that the docunents are
tendered at Nehru Place branch of respondent
no.1 at New Delhi. It is submtted that the
|| orapark Branch at Vadodara of the respondent
no.1l-Bank is not made a party. Shri Trivedi
has placed reliance on one observation nade by
the Apex Court in the case of Delhi Coth and
Ceneral MIls Co. Ltd. v. Harnam Singh and
others, reported in AR 1955 SC 590, nmainly
the observations of the Apex Court in the

rel evant paragraphs, which are as under

“32. W now have to determne the
legal liabilities which arise out of
these facts. Thi s rai ses conpl ex

guestions of private international |aw,
and two distinct lines of thought
energe. One is that applied by the
Engl i sh Courts, namel y, t he "l ex

situs'; the other is the one favoured
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by Cheshire in his book on Private
i nternational Law, nanely, 'the proper

| aw of the contract'.

33. The English approach is to
treat the debt as property and
determne its ‘'stius' and then in
general, to apply the law that obtains
there at the date when paynent is due.
But the difficulty of the English view
Is that they have different sets of
rules for ascertaining the "situs' with
the result that the 'situs' shifts from

place to place for different purposes,

al so t hat It S det er m ned by
I ntention.
Thus, it can be in one place for

purposes of jurisdiction and in others
for those of banking insurance, death
duties and probate. The situs also
varies in the cases of sinple contract

debts and those of specialty.

34. That a debt is property is, we
think clear. It is a chose in action

and is heritable and assignable and it
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is treated as property in India under
the Transfer of Property Act which
calls It an “actionabl e claint:
Sections 3 and 130. But to give it
position in space is not easy because
it is intangible and so cannot have
| ocati on except notionally and in order
to give it notional position rules have

to be franed along arbitrary |ines.

35. Cheshire points out in his
book on Private International Law, 4th
edition, pages 449 to 451 that the
"situs' rule is not l|ogical and |eads
to practical difficulties when there is
a succession of assignnents because it
is not possible to fix the situation of
a debt wunder the 'situs' rule in one
pl ace and only one place. Speaking of
that Cheshire, quoting Foote, where
Foote says that the assignnent of a
chose in action arising out of a
contract is governed by the "proper |aw
of the contract" paraphrases Foote thus

at page 450-
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“If we understand him correctly, the
appropriate law is not the 'proper |aw
(usi ng t hat expr essi on in its
contractual sense) of the assignnent,

but the proper law 'of the original
transaction' out of which the chose in
action arose, it 1Is reasonable and
| ogi cal to refer nost guesti ons
relating to a debt to the transaction
in which it has its source and to the
| egal system  which gover ns t hat
transaction ... ... One undeniable
merit of this is that, where there have
been assi gnnent s in di fferent
countries, no confusion can arise from

a conflict of laws, since all questions

are referred to a single legal system"”

36. The expression the "proper |aw
of the contract" has been carefully
anal ysed by Cheshire in Chapter VIII of
his book In -'"Munt Al bert Borough
Council v. Australiasian Tenperance and
General Mutual Life Assurance Society,
Ltd. 1938 AC 224 (A), Lord Wight

defined at p. 240 as "that |aw which
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the English or other Court is to apply
in determning the 'obligations' under
t he contract, " t hat S to say,
obl i gati on as contrasted Wi th

per f or mance.

Lord Wi ght drew the distinction
bet ween obligation and perfornance at
p. 240, in a later case, Lord Sinonds

described it as :

"the system of Ilaw by reference to
which the contract was made or that
with which the transaction has its
closest and nost real connection.”
Bonyt hon v. Commonwealth of Australi a,

1951 AC 201 at p. 219 (B).

XXX XXX XXX
39. The contract we are
considering is silent about t hese

matters. There is no express provision
either about the law that is to obtain
or about the 'situs'. W have therefore
to examne the rules that obtain when

that is the case
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40. The nost usual way of
expressing the law in that class of
case is to say that an intention mnust
be inplied or inputed. In the -'State
Ai ded Bank of Travancore Ltd. v. Dhrit
Rami. AIR 1942 P C 6 at pp. 7-8 (O,
Lord Atkin said that when no intention
Is expressed in the contract the Courts
are left to infer one by reference to
consi derations where the contract was
made and how and where it was to be
performed and by the nature of the
business or transaction to which it
refers. In the Munt Albert Borough
Council case (A), Lord Wight put it

this way at p. 240-

"The parties may not have thought of
the matter at all. Then the Court has
to inpute an intention, or to determ ne
for the parties what is the proper |aw
whi ch, as just and reasonabl e persons,
they ought or would have intended if
they had thought about the question

when they nade the contract."”
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41. But to us, it seens
unnecessarily artificial to inpute an
i ntention when we know there was none,
especially in a type of case where the
parties would never have contracted at
al | if they had contenplated the
possibility of events turning out as
they did. In our opinion, that the
Courts really do, when there is no
express provision, is to apply an
objective test, though they appear to
regard the intention subjectively, and
that is also Cheshire's conclusion at
page 201 where, after reviewng the

Engl i sh deci sions, he says-

“I'n other words, the truth may be that
the Judges, t hough enphasising in
unrestricted, terns the omipotence of
intention, in fact do nothing nore than
impute to the parties an intention to
submt their contract to the |law of the
country with which factually it is nost

cl osely connected. ™

If driven to a choice, we would prefer

this way of stating the |law but we need
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not decide this because, so far as the
present case is concerned the result is
the sane whether we apply the proper
law of the contract or the English
rules about the 'lex situs'. It may be
that in sone future ease this Court
wll have to choose between these two
views but the question bristles wth
difficulties and it is not necessary

for us to make the choi ce here.

All we wsh to do here is to indicate
that we have considered both and have
envi saged cases where perhaps a choice

w ||l have to be nmade.

42. We gather that English Judges
fall back on the 'lex situs' and nake
rules for determining the position of a
debt for historical reasons. Atkin,
L.J. said in -'"New York Life Insurance
Co. v. Public Trustee', 1924-2 Ch 101
at p. 119 (D), that the rules |laid down
in England are derived from the
practice of ecclesiastical authorities

in granting admnistration because
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t heir jurisdiction was limted

territorially.

"The ordinary had only a jurisdiction
within a particular territory, and the
guestion  whet her he shoul d I ssue
| etters of adm nistration depended upon
whet her or not assets were to be found
within his jurisdiction, and the test
in respect of sinple contracts was:
Where was the debtor residing?. .... t he
reason why the residence of the debtor
was adopted us that which determ ned
where the debt was situate was because
it was in that place where the debtor
was that the creditor could, in fact,

enforce paynent of the debt.”

(See also Dicey's Conflict of Laws, 6th
edi tion, page 303). The rul es,
t herefore, appeal to have been
arbitrarily selected for practi cal
pur poses and because they were found to

be convenient.”

8.2 Considering the nature of transaction i.e.

Letter

of Credit 1issued in favour of the
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petitioner, it appears that it is nothing but
a contract. Various disputed questions of
facts have been brought before this Court and
if the question as to whether the Suit could
have been filed, is answered in affirnmative,
the present petition would not lie and the
ratio of the decision of the Apex Court
favours the respondent no. 1. Utimately, the
petition is based on the business contract
bet ween M s. A K Ent er pri se and t he
petitioner. The docunents were sent for
collection and the respondent no.1 was to
negotiate and thereafter on receipt of the
paynent from Ms. A K Ent erpri se, t he
respondent no.1 was in turn to pay the said
anpunt to the petitioner. The docunents were
never tendered for paynent in terns of the
Letter of Credit. Therefore, the Rule of
Col l ection would apply. The help of respondent
no.2 was never taken for negotiations. It is
submtted that when the respondent no.1 is
made a party and the docunents were tendered
directly to the respondent no.1, the status of
the respondent no.l1 changes and the role of

the respondent no.1 was of a collecting bank.



SCA/ 21094/ 2006 52/ 94 JUDGVENT

The respondent no.1 was to present all these
i nvoices/bills to its client Ms. A K
Enterprise. The negotiating bank had never
conpl ained against the respondent no.1l. The
anount would have been received through
respondent no.2. Shri J.T. Trivedi has placed
reliance on the |anguage of the letter at page
no. 240 of the petition, whereby the respondent
no.1l has inforned, “W are fully aware of each
l[Ttability under the Letter of Credit issued by
us and commtted to reinburse the negotiating
bank within the stipulated tinme provided the
docunents are received strictly as per the
terms of Letter of Credit.” In other terns,
the conditions of Letter of Credit are
meticulously conplied with and this letter was
in reference to the letter dated 28t" Cctober
2005 and the docunents received under the
Letter of Credit dated O01st June 2005. The
General Manager of the respondent no.2 was
i ntimated sinultaneously, “Docunents negoti ated
by yourselves do not conply with the terns of
LC, thus, the stand of respondent no.l1 is

consi stent since then.
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8.

3

The respondent no.2 has never expressed its
grievance. Wien the docunents received for
collection or for paynment were not in order
and not sent for negotiation, the respondent
no.1l was not supposed to neke the paynent. The
di screpancies are pointed out in the reply
affidavit, nore particularly at page no.199
and the respondent no.2 was intimted about
the discrepancies. The contents of this letter
would be relevant in view of the nature of
di spute placed before the Court. It would be
beneficial to reproduce the relevant part of
the inportant letters which are part of the
papers supplied by the respondent no.1, which
are as under

! BANK OF | NDI A

THE GUI DI NG STAR
Nehru Pl ace Branch, Paras G nenm
Bui | di ng, Nehru Pl ace, New Del hi-110019

Ref . No. NP/ For ex Dat e: 13. 12. 2005

By Regd. Post (Sup No.RL B 2453)

To :

The Chi ef Manager,

St at e Bank of Saurashtra,
Makar pura Branch,
Vadodar a.

Re. : Docunents sent by you under our
LC 35/51.



SCA/ 21094/ 2006

54/ 94 JUDGVENT

Dear Sir,

W request reference to our

dated 15.10.2005, 22.10. 2005,

letters
25.11. 2005, 23.12.2005 pointing out the

di screpancies in the docunents sent

under our abovement i oned L. C and

conveying rejection for the sane. W

have not recei ved your di sposal

Meanwhi | e,

I nstructions so far. opener

has refused to waive discrepancies and

accept the docunents. W are therefore

returning the foll ow ng docunents

Draft Date |Draft Amount Invoice No./Date Period
16.09.05 Rs.501306/- H-34/16.9.05 1.9.05 to 15.9.05
16.10.05 Rs.523641/- H-40/16.10.05 1.10.05 to

15.10.05
01.11.05 Rs.474929/- H-44/01.11.05 16.10.05 to
29.10.05
16.11.05 Rs.388079/- H-47/16.11.05 1.11.05 to
15.11.05

Yours faithfully,

sd/-.illegible
Asst. General Manager

XX XXX XX XXX XX XXX

BANK OF | NDI A
THE GUI DI NG STAR
Nehru Pl ace Branch, Paras G nenma
Bui | di ng, Nehru Pl ace, New Del hi-110019

Ref . No. NP/ For ex

To :

The Chi ef Manager,
State Bank of Saurashtra,

Dat e: 14. 1. 2006
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8.4

Makar pura Branch,
Bar oda.

Re. : Docunents sent by you under our
LC 35/51.
Dear Sir,

W refer to your letter
dtd. 6.1. 2006 Ref.MP/BL-HO encl osing
four sets of docunent s i ncl udi ng
| nvoi ce No. H 34/16.9.05, H 40/16.10. 05,
H 44/1.11. 05 and H 47/ 16. 11. 05.

W rejected the docunents for
the discrepancies in Invoice and bill
of exchange already advised to you. As
the waiver of the discrepancies is not
received from the applicant we return
t he docunents.

Yours faithfully,
sd/-.illegible
Asst. General Manager”
The letter poi nti ng out t he al | eged
di screpanci es addressed to the respondent no.2
reveals that the docunents received by the
respondent no.l1 were in order and invoices

were drawn inclusive of TDS. However, the part

of one of the letters reads as under

XXX XXX
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In this context, we once again request
that the documents are in order and
that i1invoices are drawn inclusive of

TDS.

It is understood that the party i.e.
L/ C opener may not be willing to honour
the bills but the bills drawn under L/C
have to be retired by the Banker
concerned. It is well aware that the
Bankers are dealing wth the docunents
and not with the goods. Even if there
Is dispute between the seller and
purchaser the L/C issuing Bank has to
honour the Bills drawn wunder L/C
provided that the terns of L/C are
conplied with. W understand that the
docunents are in order and the sane

were submtted in tinme earlier.

It gives an inpression that your Branch
has accommobdated your custonmer A K
Enterprise and Bank is endeavouring to
return the docunents with one excuse or
ot her, which are vague. W are
resubmtting the sanme docunents for

realization. | f t he docunment s are
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5

returned w thout any genui ne reason, we
wi | be constrai ned to initiate
appropriate legal actions. W shal

also resort to RBI/IBA in case of
unfair practices to return the Bills

under L/C.

W have kept original L/C with us |est

it be lost in transit.

According to  Shri J. T. Trivedi, | ear ned
counsel appearing for the respondent no.1, the
| anguage of Articles 13 and 14(d) is not
actual but the same is in the form of
guidelines. Placing reliance on the decision
in the case of Mirgan Stanley Mitual Fund v.
Kartick Das, reported in 1994(4) SCC 225, it
is submtted that the observations nmade by the
Apex Court, nore particularly in paragraph
nos.40 and 41, would help the respondent no.1
and it justifies the stand taken by the
respondent no.1; nore particularly, when the
jurisdiction of the Court (territorial) is
challenged. In this cited decision, the Apex

Court was dealing with a case in reference to
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the dispute raised qua one Public Issue of a
conpany  brought before G vil Cour t and
District Consuner Disputes Redressal Forum

The Court says :

“40. Today the corporate sector is
expanding. The disgruntled Ilitigants
i ndul ge in adventurism Though, in this
case we have cone to the concl usi on
that the District Consunmer Forum w ||
have no power to grant injunction yet
in general cases it becones necessary

to evol ve certain venue restrictions.

41. As to t he ef f ect of
I ncor poration It IS st at ed in
Hal sbury's Laws of England (4t" Edn.,

Vol . 7, p.55, para 83) as under

“When i ncorporated, the conpany is
a legal entity or persona distinct
fromits nenbers, and its property

s not the property of t he

menbers. The nationality and
domcile of a conpany S
det er m ned by its pl ace of

regi stration. A conpany
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I ncorporated in the United Kingdom
will normally have both British
nationality and Engl i sh or
Scottish domcile, depending upon
its place of registration, and it
wll be wunable to change that
domcile..

The resi dence of a
conpany is of great inportance in
revenue law, and the place of
I ncorporation is not conclusive on
this guesti on. I n general ,
resi dence depends upon the place
where the central control and
managenent of the conpany is
| ocated. It follows that if such
central control is divided, the
conpany may have nore than one
residence. The locality of the
shares of a conpany s that of the
regi ster  of shares. The head
office of a conpany is not,
however, necessarily t he
regi stered office of the conpany,
but is the place where the

subst anti al busi ness of t he
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conpany is carried on and its
negoti ati ons conduct ed. Li ke an
Individual or a firm a conpany
can, for the purpose of the Rules
of the Suprene Court, carry on

busi ness in nore places than one.”

It is submtted by Shri J.T. Trivedi, |earned
counsel appearing for the respondent no.1,
that the stand taken by the respondent no.1 in
paragraph no.5 of the reply affidavit my be
considered as one of the basic argunents and,
therefore, it is the say of Shri Trivedi that
t he petition i nvol ves hi ghl y di sput ed
guestions of facts and, therefore, the sane
may not be entertained by this Court under a
wit jurisdiction. It would be beneficial to
reproduce the relevant paragraph no.5 of the
reply affidavit filed by the respondent no.1
relied wupon by Shri Trivedi, which is as

under:

“5. Wt hout prejudice to the above
subm ssions and contentions, | crave

| eave to submit that the said Revol ving
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L.C. is governed by Uniform Custons and
Practice for Docunentary Credits (UCPDC
in short) (ICC Brochure No.500) (copy
at Annexure 'l'), as stipulated therein
(see page 30). Article 10 of UCPDC

reads as under

(a) Al l credits nmust I ndi cate
whether they are available by sight
paynent, by deferred paynent , by

acceptance or by negotiation.

(b) (1) Unless the Credit stipulates
that it is available only wth the
| ssuing Bank, all credits must nom nate
the bank (the “Nom nated Bank” which is
authorised to pay, to incur a deferred
paynent undertaking, to accept Draft(s)
or to negotiate. In a freely negotiable

Credit, any bank is Nom nated Bank.

Presentation of docunents nust
be nmade to the issuing Bank or the
confirmng Bank, if any, or any other

Nom nat ed Bank.

(i) Negoti ation neans the giving

of value for Draft(s) and/or docunents



SCA/ 21094/ 2006

62/ 94 JUDGVENT

by the bank authorised to negotiate.
Mere  exam nation  of the docunent
W t hout giving of value does not

constitute a negotiation..

| say that the said provisions
are to be juxtaposed with the L.C,
which inter alia has what are known as
special instructions. The once squarely
applicable are the instructions nos.2
and 4. Instruction no.2 is to the
effect that this credit is available
for negotiation with any bank in India,
while the instruction no.4 is to the
effect that the «credit 1is to Dbe
reinstated for the original L/c value
automatically by the opening bank on
subm ssion of the negotiated invoice.
When both of the above instructions are
j uxt aposed, t he one and only
I nescapabl e conclusion is that unless
there is prior negotiation and other
I nstructions t oo are scrupul ously
fol | oned and conpl i ed Wi th, no
rei mbursenment needs to be mnmmde under

the conditions of L/c. The letters,
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dated 03.08.2006 and 24.08. 2006 (Copies
at pages 113 and 14 respectively) were
witten, as there appears to be no
negotiation prior to the transm ssion
of the docunents (as plaintiff clains
not to have received the funds) and
they have to be viewed accordingly.
The fact that various bills were sent
for collection is evident from the
letter, dat ed 31. 07. 2006 of t he
respondent no.2. The said letter was
witten, because when the bills were
received vide the communication, dated
30.06.2006, it was anbiguous as to
whet her they had been negotiated or
sent for collection. Therefore, the
respondent no.1 wote a reply, dated
02.07.2006. As the docunents were sent
for collection, they could not have
been paid, unless the collection was
forthcomng from the drawe i.e.
Ms. A K Enterprise in the present
case. Copies of the relevant and
| nportant correspondence are annexed
hereto and mar ked Annexur e Y

col l ectively. I say that as the
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7

docunments were received from the
respondent no.2 for collection only and
hence, under Article 24 of Uniform
Rul es for Collection (1CC 522) (copy at
Annexure 'I1"'"), the sane could not be
pai d, unless collected. The contention
that paynent is to be nmde nonethel ess
is not well conceived and deserves to
be di scarded in ny respectf ul
subm ssi on. There was no question of

the rei nbursenent in terns of the L/c.”

It is the say of Shri J.T. Trivedi that
pendency  of G vil Sui t between Ms. A K
Enterprise and the present petitioner nmay be
considered as a relevant fact for denying the
relief, nor e particularly when Ms. A K
Enterprise has not been joined as party
respondent to the present proceedings. The
pr esent pr oceedi ngs may result Into
mul tifariousness. Merely because one of the
branches of respondent no.l1 at Vadodara has
acted as an advisory branch, would not confer
jurisdiction either to Vadodara Court or this

Court. There was no scope to negotiate or to
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make paynent at sight as the docunents were
not sent through the respondent no.2. It is
the two-way negotiation on bill purchasing.
The respondent no.1 is very clear as to why
the paynent has not been nade. The Article
9(A of UCPDC- 500 has been correctly
consi dered by the respondent no.1 and for that
the respondent no.1 mainly relies on the
contentions raised in paragraph no.5 of the
reply affidavit referred to hereinabove. For
short, this is a case where the petition
should be dism ssed directing the petitioner
to initiate other suitable actions available
under the law. Any grievance falling in the
category of contractual di spute wherein
di sputed questions of facts are found to be
i nvol ved, exercise of wit jurisdiction vested
in the Court would be inproper in view of the
settled legal position and, hence, the present

may be di sm ssed.

9. Normally in nost of the cases based on
personal contract, MOU or tenders, the Courts
have to go very slow while issuing wit under

Article 226 of the Constitution of India. In
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nost of such decided cases, the facts are
found to be of such a nature, where there is a
personal agreenent or MOU of issuance of bank
guarantee or Letter of Credit. The litigant-
petitioner has attenpted with a prayer that a
particular condition of contract either my
not be inplenented or it may be interpreted in
a particular manner and the bank guarantee may
not be encashed or paynent nmay not be nade
against the Letter of Credit. In such type of
litigations main adversary party is the party
responsi ble for issuance of either Letter of
Credit or bank guarantee and the Banks have
been found joined as party so that the wit
| ssued by the Court can be executed
effectively. The facts of the present case
appears to be a bit different. On readi ng of
the papers and mainly the pleadings, it is not
possible for this Court to agree wth the
proposition mnmade by the Ilearned counse

appearing for the respondent no.1l that
Ms.A K Enterprise or Ms.Ved Cellulose are
either necessary or proper parties to be
j oined. The docunent at page no.30 is one of

the master docunents. Both the parties have
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pl aced reliance on the contents of the said
docunent i.e. Letter of Credit dated 01st My
2005. The said Letter of Credit has been
| ssued by the respondent no.1. The date of
expiry is nentioned as 30t" Septenber 2007,
however, the place of expiry is not nentioned.
Certain disputed facts shall have to be
considered in view of the rival contentions
referred to hereinabove, nore particularly,
the point of jurisdiction, that the respondent
no.1 issued the Letter of Credit dated O01st
June 2005 and one irrevocable revolving Letter
of Credit bearing No.NP/Revolving LC/35/51 has
been given to the petitioner being the
beneficiary and the status of the respondent
no.1-Bank having its branch at |Ilorapark,
Vadodara is shown to be the advising bank/
avail able with Bank of India and that branch
has been asked to advice on confirmation. So
it is clear that sone role has been assigned
to Bank of | ndi a, Vadodara Branch. The
respondent no. 1l-Bank's branch at |1l orapark,
Vadadara was under obligation to advise
adding. Indisputably, certain paynents have

been received by the petitioner through the
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respondent no.2 and that too, through the
respondent no.1l. Against the request nade by
Ms. A K Enterprise, the Letter of Credit has
been issued and the same is for an anount of
Rs. 10 | akhs. The obligation of the petitioner
was to see that the docunents are presented
within 30 days after the date of invoices and
In any case not |ater than the date of expiry
of credit, and the respondent no.1 has
undertaken to see that 100% paynent of the
invoice value on the applicant-Ms.A K
Enterprise is nade available, that too, at
si ght. The petitioner has received this
t hrough respondent no. 2. In the case of
negoti ati on exceeds US$ 50,000 or equivalent,
a particular node is found to have been
suggest ed to the negoti ati ng bank. As
menti oned hereinabove, there is an adm ssion
of the respondent no.1 that the docunents i.e.
bills/invoices referred to by the petitioner
W th respective invoices were received by the
respondent no.1l and these docunents were found
in order. So there was no technical defect
which by itself could have been a cause for

rejection of the request made for paynent on
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sight, and nore than one docunent is avail able
clarifying this fact situation. The petitioner
had t ender ed docunent s initially wth
respondent no.2. So the draft at sight along
wth invoices can be presented wthin the
validity of the credit. It is not the say of
the respondent no.1 that the draft at sight
along wth invoices has not been received. It
Is settled legal position that a part of cause
of action would be sufficient to invoke
jurisdiction of this Court. It may be a Cvil
Court or the H gh Court. Merely because the
unit established is outside the State of
Qujarat and the applicant-lessee i.e. Ms. A K
Enterprise has got issued Letter of Credit of
the respondent no.1, would go to the root of
the issue of jurisdiction raised by the
respondent no.1 because a nunber of things
have taken place at Vadodara and one of the
branches of respondent no.l was assigned sone
role to play and the Letter of Credit states
that the sanme is available with the Bank of
India, Ilora Park Branch, Vadodara, as an
advi si ng bank. When it has not been denied

that in past the petitioner had received
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paynment through its bank at Vadodara and the
respondent no.1l has made paynent because of
the obligation under the Letter of Credit
I ssued, it will not be possible for this Court
to agree with the subm ssions advanced by Shri
J.T. Trivedi, learned counsel appearing for
the respondent no.1l, that this Court has no
territorial jurisdiction to issue any wit
against the respondent no.l1. The Court is
aware that each branch is separate business
prem ses of the bank having w de network. The

bank may have its branches in a State or

St at es or in t he entire country, but
ultimately t he r espondent no. 1 S a
nati onalized bank and thus, it is a State

wthin the neaning of Article 12 of the
Constitution of India, and has opted to sel ect
its one of the branches i.e. Ilorapark Branch,
Vadodara, in reference to the Letter of Credit
| ssued at the instance of Ms.A K Enterprise
to the petitioner at Vadodara through the
respondent no.2. This Court can very well
consider the grievance on its nerits and it
woul d not be either |egal, proper or justified

to throw away the petition saying that this
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Court has no territorial jurisdiction to deal
with the present petition. The correspondences
produced by the respondent no.l1 as well as the
petitioner show that proper docunents were
sent so that the paynent can be received at
sight by the petitioner from the respondent
no.1l. All invoices/ bills were tendered wth
sight drafts. The sight drafts which were sent
are absolutely found in order and as such
there is no infirmty or defect in such sight
drafts or the invoices tendered. The docunents
show that on all occasions wthin the
prescri bed period, the invoices were sent to
the respondent no.2 by the petitioner and in
turn, they were forwarded and received by the
respondent no.1l. There is no justification
found in saying that the paynent could be nade
only if the amount is received from Ms. A K
Enterprise. The letters dated 03¢ August 2006
and  24th  August 2006 addressed to the
r espondent no.2 by the respondent no. 1
i ndi cate that the docunents are being returned
on the ground that the paynent 1is not
forthcom ng I.e. to say from Ms.AK

Enterprise, on whose behalf the Letter of
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Credit has been given. There is one letter
dated 27t" June 2006 (page no.366 of the
petition), which says, “Please be advised that
we have on receipt of the docunent on each
occasion advised the discrepancies to your
Bankers i.e. State Bank of Saurashtra wel]l
within the stipulated period of 7 banking
days. W as L/ C opening Bank are commtted to
rei nburse the negotiating Bank provided (a)
the docunments are received neticulously in
conpliance with the terns of L/C and/or (b)
docunents received with discrepancies are duly
accepted and discrepancies are waived by the
applicants. In this case we are receiving
docunents wth discrepancies as advised to
your Bankers from tine to tinme and docunents
on the basis of these discrepancies are
rej ected by t he applicants (Ms. A K
Enterprise)”. Thus, the respondent no.1 has
expressed its regret and sone negotiations
have taken place between the higher officers
of the respondent no.1 i.e. GCeneral Manager
and Assi st ant Gener al Manager of t he

respondent no. 1.
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Now if the discrepancies on the strength of
which the paynent is refused and regret is
expressed, are consi dered, It woul d  be
difficult for this Court to agree with the
subm ssions of Shri J.T. Trivedi that on the
al l eged di screpancies, the paynent could have
been denied inspite of Letter of Credit issued
or Ms.AK Enterprise was enjoying any
privilege to waive the so-called discrepancies
pointed out. No discrepancy was ever pointed
out to the petitioner. There is no el enent of
vagueness in the invoices/bills issued. The
Court has reason to believe that all docunents
tendered by the petitioner to the respondent
no.2 were sent in order and in accordance with
the Letter of Credit issued because in the
| etter addressed by the respondent no.2 to the
respondent no.1l, there is clear reference that
t he respondent no.2-banker of the petitioner
has clearly ascertained that the docunents
sent are in order and the respondent no.2 had
informed the respondent no. 1, “if t he
docunents are returned w thout genuine reason,
we wll be constrained to initiate appropriate

| egal action. We shall also resort to RBI/IBA



SCA/ 21094/ 2006 74/ 94 JUDGVENT

11.

in the case of unfair practice to return the
bills under LC.” The relevant part of the
entire letter has been reproduced herei nabove.
There was no reason for the respondent no.2 to
take an unhealthy stand, that too, against a
nationalized bank. It appears that to defy the
genui ne claim of t he petitioner, t he
respondent no.l1 has taken a strange and

unexpect ed st and.

On evaluation of the above referred oral
subm ssions cited before the Court by the
| ear ned counsel appearing for the parties, the
Court is not in agreenent with the ratio of
the decision in the case of Delhi Coth and
General MIls Co. Ltd. (supra) as the sane
woul d not in any way help the respondent no. 1.
Sone the alleged discrepancies which have been
referred to in the reply affidavit are also
not found of valid resistance in view of the
nature of Letter of Credit 1issued by the
respondent no.l. The docunents were sent for
collection. So the status of the respondent
no.2 was the status of an agent of the

petitioner and the respondent no.2 had an
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authority to enter into negotiations, if need
be. The respondent no.1 was not only the
collecting bank. It is not possible for this
Court to agree that the petitioner could have
received the paynent through the respondent
no.2 only. The applicant at whose instance the
Letter of Credit has been issued could have
conti nued to pay on recei pt of t he
bills/invoices. The |language of +the letter
dated 05t" Novenber 2005 (page no.240 of the
petition) does not add any strength to the
case of the respondent no.1. The petitioner
was intimated by the respondent no.1, “W are
fully aware of our Iliabilities wunder the
Letter of Credit issued by us and commtted to
rei mburse the negotiating Bank wthin the
sti pul ated tinme provi ded docunent s are
received strictly as per the ternms of LC and
other terns and conditions of the LC are
nmeticulously conplied with.” The respondent
no.2 had responded to the stand taken by the
respondent no.1l in above referred clear terns.
It appears that the respondent no.1 has
assuned the status of a collecting bank and

not of a bank which is under obligation to pay



SCA/ 21094/ 2006 76/ 94 JUDGVENT

12.

the bills/invoices received for paynent at

sight. It appears that the respondent no.l1
ei t her in collusion wth the applicant
Ms.A K Enterprise or to avoid litigations

between the respondent no.l1l itself and the
applicant to release the paynent nade by it
against the Letter of Credit issued, had
adopted the illogical stand against the

settled | egal position.

The docunent which requires to be scrutinized
for the purpose of present petition, neither
appears to be a conditional docunent nor there
is an allegation on the petitioner under which
it can be found inferred that the conduct of
the petitioner itself made it disentitled for
the paynent against the invoices. As per the
settled | egal position, the issuance of Letter
of Credit is an agreenent or understanding
between the bank issuing Letter of Credit and
the party assured for paynent under the Letter
of Credit. Here Ms.A K Enterprise cannot be
said to be in picture at all. The pendency of
some Cvil Suit itself would not be sufficient

to say that any disputed questions of facts
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are involved in the matter. True it is that
the questions of facts are involved to sone
extent, but it will not be possible for this
Court to agree with Shri J.T. Trivedi that the
di sputed questions of facts are involved in
the matter. The issuance of irrevocable
revolving Letter of Credit has constituted an
agreenent between the Letter of Credit issuing
bank and the beneficiary. Wen the beneficiary
intends to invoke its privilege under such
Letter of Credit, the issuing bank is bound to
honour the prom se/assurance given. |f the
respondent no.1 was interested in placing
defence, such defence which could have been
pl eaded, would be of a case of fraud and not
of breach of any understanding or contract. In
t he case of bank guarantee, the Apex Court has
observed that the discrepancies for bills on
non- subm ssion of detailed account in respect
of business or any other such dispute, is not
a ground for denial of encashnent of bank
guarantee if it is otherw se invocable. The
entire correspondence by the respondent no.2
to the respondent no.1 has been nmade as a

banker of the petitioner. The ratio of the
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decision in the cited decision in the case of
Vinitec Electronics Pvt. Ltd. (supra) relied
upon by Shri D.D. Vyas, |earned senior counse

appearing for the petitioner, would squarely
help the petitioner. To buttress the |[|aw
relied upon by Shri D.D. Was, it would be
proper to refer to the relevant part of the
observations namde by the Apex Court in the
case of Ms. Reliance Salt Ltd. v. Ms. Cosnos
Enterprises and another, reported in 2006 AR

SCW 6262, which is as under

“16. “Contract of guarantee” is
defined wunder S. 126 of the Indian

Contract Act in the follow ng terns:

“126. " Contract of guar ant ee'
‘surety', "principal - debtor’ and
‘creditor'. - A ‘contract of
guar ant ee' is a contract to

perform the prom se, or discharge
the liability, of a third person
in case of his default. The person
who gives the guarantee is called
t he "surety'; t he per son I n

respect of whose default t he
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guarantee is given is called the
"principal-debtor’' and the person
to whom the guarantee is given is
cal |l ed t he "creditor'. A
guarantee my be either oral or

witten.”

17. Bank guarantee constitutes an
agreenent between the Banker and the
Principal, albeit, at the instance of
the prom sor. Wen a contract of
guarantee is sought to be invoked, it
was primarily for the bank to plead a
case of fraud and not for a promsor to

set up a case of breach of contract.

18. The discrepancies in the bills
or non- subm ssion  of the detailed
account in respect of business cannot

be a ground for denial of encashnent of

Bank guarantee if it 1is otherw se
i nvocabl e.
19. Al t hough, the |learned trial

Judge as also the H gh Court observed
that the Bank guarantee was invocable

after lapse of 30 days from date of the
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bill, as stipulated therein, on its own
termrs the Bank was bound to pay the
anopunt in question on its invocation,
subj ect of course to the fulfillnment of
the other conditions |aid down therein.
It could not have refused to honour its
commtnent only because the purported
accounts were not settled between the
parties or the accounts furnished to
the Court were wong ones. The other
reasons assigned by the learned trial
Judge as also the High Court that the
conduct of appellant was not clean or
it had tried to defraud other custoners
in other parts of the State, in our
considered opinion, are of not nuch
significance in view of the guarantee

furni shed by the Bank.”

In the sane way the observations nade by the
Apex Court in the case of Vinitec Electronics
Pvt. Ltd. (supra) also would squarely help the
petitioner. The respondent no.2, as a banker
of the petitioner, had forwarded the docunents
i.e. invoices/bills with draft at sight, to

realize the paynent and no negotiations were
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at all warranted. The paynent was asked on the
strength of t he docunent s (origina
negoti able). The anmount asked for was wthin
the limt of the Letter of Credit issued and
the sanme was wthout any technical flaw It
can also not be ignored that if the Letter of
Credit issuing bank decides to refuse the
docunent, it nust give notice to that effect
to the bank from which it receives the
docunents or to the beneficiary, as the case
may be, on receipt of first such invoice with
sight draft. The respondent no.1 inmediately
could have responded in terns of C ause 14 of
t he UCPDC-500, but there is nothing on record
to show that such action or re-action was ever
shown. This conduct would estop the respondent
no.1 fromtaking a plea that there were sone

di screpanci es in the docunents received.

Though it is argued by Shri J.T. Trivedi that
the dispute placed before the Court 1is in
reference to the contract or an agreenent
between the parties and, therefore, the Court
may not invoke jurisdiction vested in it under

Article 226 of the Constitution of India, it
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Is settled that if the decision taken even
under a contract is found to be a decision
devoid of authority or the sanme is taken
without affording an opportunity of Dbeing
heard or the sane is apparently perverse and
found to have been taken on extraneous
consi deration, then to do substantive justice,
the Court can invoke jurisdiction nmainly
agai nst t he State and al | ot her
instrumentalities of the State falling within
definition of the 'State' under Article 12 of
the Constitution of India. Indisputably, the
respondent no.1 and its each branch falls in
the said category and the Court is of the view
that disinclination to pay the anmpunt agai nst
the letter of credit in question falls in one
of the categories of cases where the wit
jurisdiction can be invoked. This area falls
under the discretionary jurisdiction and,
therefore, either to do justice or defeat the
apparent injustice, the jurisdiction requires
to be invoked. In the case of Ms. Tarapore

and Co., Madras v. Ms. V/O Tractoroexport
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Moscow and another, reported in AIR 1970 SC

891, the Apex Court has observed as under

“7. The min grievance of the
Indian Firmis that if the Russian Firm
is allowed to take away the noney
secured to it by the letter of credit,
it cannot effectively enforce its claim
arising fromthe breach of the contract
it conplains of. It was urged on its
behalf that the Russian Firm has no
assets in this country and therefore
any decree that it nmay be able to
obtain cannot be executed. Therefore,
It was contended that the Trial Court
was justified in issuing the inpugned
orders. The allegation that Russian
Firm has no assets in this country was
not made in the pleadings. That apart
in the circunstances of this case that
al | egati on has no rel evance. An
irrevocable letter of <credit has a
definite inplication. It is a mechanism
of great inportance in international

trade. Any interference wth that
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mechanism is bound to have serious
r eper cussi ons on the international
trade of this country. Except under
very exceptional ci rcunst ances, t he
Courts should not interfere with that

mechani sm

8. For our present purpose we
shall assunme w thout deciding that the
al l egations nade by the Indian Firm are
true. We shall further assunme that the
suit as brought is nmaintainable though
M. Kumarangal am seriously challenged
its maintainability. But vyet, in our
judgnent, the learned trial Judge was
not justified in law in granting the
tenporary injunctions appeal ed agai nst.

Odinarily this Cour t does not

interfere wth interim orders. But
herein | egal principles of gr eat
| mportance af fecting I nternati onal
trade are involved. [If the orders

I mpugned are allowed to stand they are
bound to have their repercussion on our
I nternational trade.

XXX XXX XXX



SCA/ 21094/ 2006

85/ 94 JUDGVENT

10.

There is this to be remenbered, too. A
vendor of goods selling against a
confirmed letter of credit is selling
under the assurance that nothing wll
prevent him from receiving the price.
That is of no nean advantage when goods
manufactured in one country are being
sold in another. It is, furthernore, to
be observed that vendors are often
reselling goods bought from third
parties. Wen they are doing that, and
when they are being paid by a confirnmed
| etter of credit, their practice is-and
I think it was followed by the
defendants in this case-to finance the
paynents necessary to be made to their
suppliers against the letter of credit.
That system  of financi ng t hese
operations, as | see it, would break
down conpletely if a dispute as between
the render and the purchaser was to
have the effect of "freezing"” if | may

use that expression the sum in respect
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of which the letter of <credit was

opened".

In Urquhart Lindsay and Co. Ltd. .
Eastern Bank Ltd., 1922-1 KB 318 the
King's Bench held that the refusal of
the defendants bank to take and pay for
the particular bills on presentation of
the proper docunents constituted a
repudi ation of the contract as a whole
and that the plaintiffs were entitled
to damages arising from such a breach

It may be noted that in that case the
price quoted in the invoices was
objected to by the buyer and he had
notified his objection to the bank. But
under the terns of the letter of credit
the bank was required to make paynents
on the basis of the invoices tendered
by the seller. The court held that if
the buyers had an enforceable claim
t hat adjustnent nust be made by way of
refund by the seller and not by the way

of retention by the buyer.”
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15.

16.

The observations made by the Apex Court in the
case of Reliance Energy Ltd. and another wv.
Maharashtra State Road Devel opnent Corpn. Ltd.
and others, reported in 2007(8) SCC 1, also
woul d support the argunents advanced on behal f
of the petitioner. It is not necessary to
reproduce the relevant part of paragraph no. 36
and 37 of the above cited decision, but the
observations made by the Apex Court in these
two paragraphs give strength to the case of

the petitioner.

The respondent no.1 mainly relies on the
exi stence of sone discrepancies, but these
di screpanci es have not been pointed out to the
satisfaction of the Court even in the reply
affidavit. The alleged discrepancies ought to
have been pointed out by the respondent no.1
to the petitioner immediately on receipt of
demand of paynent against the bill issued by
poi nting out specific discrepancy. It is clear
that this stand taken by the respondent no.1
Is neither bona fide nor convincing. On the

contrary, the indirect inpression created in
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the mnd of the Court is that being hand-in-
glove wth the buyer and the client of
respondent no. 1, unconvincing defence has been
taken. The stand taken by the respondent no.1
Is nothing but a hostility to the assurance
given by the respondent no.1 to the petitioner
for no good sound reasons. The anount of the
petitioner was payable at sight. In view of
the discussion nade earlier, the question of
territorial jurisdiction has a very little
rel evance because a part of cause of action
has taken place within the territory of the

State of Cujarat.

As per the settled |Iegal posi tion, t he
advantage of revolving Letter of Credit is
that the buyer need not approach a banker and
go through the repetitive formalities to
obtain a fresh Letter of Credit every tinme he
pl aces simlar order on presunably the sane
supplier. The nmechanism is one of the bankers
makes paynent to the extent of the anount
stated in the Letter of Credit. The sane
anount becones reinstated as a fresh paynent

by the banker for the benefit of the seller to
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cover the further despatches. Keeping this
system devel oped, the respondent no.1 ought
not to have denied the paynent. The Letter of
Credit, commercially, is a security or surety
given by a banker on behalf of buyer to the
supplier. True it is that the decisions
referred to hereinabove are in reference to
the Gvil Suit which are filed in the Court of
original jurisdiction and at present the Court
is conscious that the Court is not dealing
with any such proceedings. Most of the
litigations which have reached upto the Apex
Court or to various H gh Courts, in reference
to Letter of Credit issued, are found to be
the proceedings initiated by the buyer agai nst
t he Banker, where the buyers have attenpted to
stall the paynent to be nade to the supplier
or to get prohi bitory or der agai nst
realization of anount agai nst the bank
guarantee. But if the observations nmade by the
Apex Court in all the above cited decisions
are found helpful to the petitioner, this
Court can |l ook into such decisions because the
say of the petitioner is that though the |aw

Is very clear on the point, the respondent
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no. 1- Bank of | ndi a, a nationalized Dbank,
indiscrimnately under a wong and illegal
pretext refused the paynent and, therefore,
appropriate directions my be issued. The
question of realization from the origina
buyer does not arise at al | . So the
subm ssions nmade by Shri Vyas, |earned senior
counsel appearing for the petitioner, in this
regard shall have to be accepted, nor e
particularly, in view of the observations nade
by the Apex Court in the case of Vinitec

(supra).

This is a case where the Court is required to
I ntervene invoking inherent powers vested in
t he Court as t he r espondent no. 1, a
national i zed bank, has denied the paynent in a
comrercial transaction though it had assured
the petitioner to pay at sight iif the
I nvoices/bills are received in order. Bare
words of the respondent no.1 that there were
sonme di screpancies would not make the dispute
a dispute of conplex facts. Wen our Courts
have started visualizing coonmerce and trade in

gl obal perspective, who would rely upon the
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nationalized banks, if the say of respondent
no.1l is accepted as it is. The |ame excuses
should be thrown out in such transactions.
According to ne, this is not a case where even
a |l ame excuse can be placed. The affidavit of
the respondent no.1 if is considered as a
whole, it indirectly adds strength to the
stand taken by the respondent no.2 through its
correspondences on behalf of the petitioner,
So the present petition is required to be
allowed wthout entering into any further

di scussi on.

The petitioner has inter alia prayed that the
Court may also order to pay interest at the
rate of 24% per annum but it would be
sufficient for this Court to observe that the
petitioner should be paid interest as per the
contract. If there is no specific contract or
understanding in that respect between the
petitioner and the respondent no.1, t he
petitioner should be paid the entire anount at
the flat commercial rate of interest by the
respondent no.l. As no specific contract or

understanding is available on record qua the
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rate of interest, it would not be proper for
this Court to order interest at the rate of
12% per annum The petitioner is also entitled

to get the cost of this petition.

In view of aforesaid observations and
di scussion, the present petition is hereby
all owed. The respondent no.1 is directed to
pay the ampunt equal to the invoices/ bills
which were forwarded to it by the respondent
no.2 to the petitioner through respondent no.?2
for realization of paynents at sight. The
respondent no.2-State Bank of Saurashtra is
directed to intimate the respondent no.1-Bank
of India about the exact figure of outstanding
anmount by way of an official letter in respect
of the bills issued by the petitioner. The
respondent no.1 in turn shall make the paynent
good to the petitioner through the respondent
no.2. The respondent no.1 shall also pay
interest on the anmount of invoices/bills
submtted and while calculating the anount of
interest, the date of first inplied or express

deni al by the respondent no.1 after receipt of
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all the bills, shall be considered as the date

rel evant.

21. The respondent no.1 is further directed to pay
the cost of this petition to the petitioner
which is quantified at Rs.10,000/- (Rupees Ten
Thousand only) at the earliest, preferably
within a period of One Month from today.

Rul e i s made absol ute accordingly.

(C. K. Buch, J)

FURTHER ORDER

Before the aforesaid CAV judgnent could be
signed, Shri J.T. Trivedi, |earned counsel appearing
for the respondent no.1-Bank, has prayed that the
operation of the present judgnment may be suspended at
| east for sone tinme because ultimately it is the
obligation of the respondent no.1l-Bank to pay the
anmount .

As the present judgnent, to sone extent, so
far as the award of costs and interest is concerned,
has sone elenent of mandanus, it would be in the
interest of justice to place the sanme under

suspensi on.
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There S strong resistance from the
otherside so far as request for suspension is
concerned. It is also submtted by Shri VWyas that the
respondent no. 1-Bank at | east should be asked to pay
sonething during the interregnum period, but this
subm ssion is not found acceptabl e.

Hence, the present judgnent is hereby
ordered to be placed under suspension till 14th May
2008 and there shall not be any further extension of
t he sane.

Direct Service is permtted.

(C. K. Buch, J)

Aakar



