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1. The present appellants-original accused Nos.1
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to 5 and 7 of Sessions Case No.211 of 1999
wer e facing char ge for t he of f ences
puni shabl e under Sections 147, 148, 149, 323,
307, 302 and 504 of IP Code and Sec.135 of
B.P.Act. During the course of trial, original
accused No.6-Rabari Hama Jiva died and,
therefore, qua him Sessions Case becane
abated. Utimtely, at the end of trial,
present appellants-original accused Nos.1 to
5 and 7 were convicted for the charge under
Sec. 147, 148, 323 and 302 of IPC by the
| earned Additional Sessions Judge, Veraval,
vi de judgnent and order dated 16-3-2000. For
t he charge under Sec. 302, they were sentenced
to suffer rigorous inprisonnent for |ife and
to pay fine of Rs.500, in default, to suffer
rigorous inprisonnment for a further period of
one nonth and for the charge under Secs. 147,
148 and 323 of IPC, they were sentenced to
suffer rigorous inprisonnent for one nonth.
Both the sentences were ordered to run
concurrently. Bei ng aggri eved and
di ssatisfied therewth, present appellants-
original accused Nos.1 to 5 and 7 have
preferred the present appeal.

2. The short facts of the prosecution case are
t hat on 3-1-1996 at about 2.30 p.m,
Val ai ben-the conpl ai nant, her son Laxman and
their daily wage |abourer Ranmani k Kala were
preparing bundles of grass in their Vada. At
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t hat tinme, Rai ya Ram husband of the
conplainant and one Harigar Devgar were
gracing their cattle in the gaucher land. As
t he conpl ainant heard shouts of her husband,
she, her son Laxman and | abourer Ramani k went
t here when they saw her husband bei ng abused
by Rabari Deva Jiva, who was arnmed with axe
and his nephew Saja Anba, who was arned wth
stick. In the neanwhile, Deva Jiva gave axe
bl ow on the head of her husband due to which,
he fell down. Before they could reach there,
Deva Jiva and Saja Anba fled from the scene
of offence. As there was profuse bleeding
from the head of Raiya Ram all the three
brought himto a bus-stand situated very near
to the Village School and were waiting for a
vehicle to take the victimto the hospital.
Meanwhi l e, present appellants and one Hama
Jiva, who were hiding thenselves very near to
t he School conpound, cane out w th weapons
in their hands nanely, Deva Jiva and Hama
Jiva with axe, Saja Anba, Hamr Hama, Ganga
Hama and Mesur Hema with sticks and Gali ben,
wife of Deva Jiva with sword. They assaulted
Rai ya Ram and his famly nenbers nanely, his
wife (the conplainant) and her son Laxman
causing them injuries. Upon their shout, the
accused fled from the scene of offence. Wen
the conplainant and her son were searching
for a vehicle, Forest Guard, Amar Raja Ranm
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cane there with notor cycle. He was requested
by the conplainant to bring a vehicle and,
t herefore, he brought an autorickshaw of Amr
Ali  Asan Ali in which all were taken to
Talala Community Health Centre where on
exam nation, Raiya Ram was declared dead by
the doctor while the conpl ainant was treated
there. As the son of the conplainant, Laxman
sustained serious injuries, he was referred
to Junagadh Civil Hospital and, therefore,
relatives of Laxman took him to Junagadh
Gvil Hospital. Meanwhile, as the doct or
I nformed the police about the incident, PSI
cane to Tal al a Hospi t al and made
arrangenents for inquest panchnama of the
deceased, filled up Marnotar form gave yadi
for post nortem of the deceased and recorded
t he conplaint of the conplainant and sent the
sane for its registration. He has taken over
further investigation as directed by PSO and
recorded statenents of various w tnesses. He
then went to the scene of offence, drew
panchnama of scene of offence and seized
muddamal as nmentioned in the panchnana.
Thereafter, he nmade a search for the accused
and accused were arrested by draw ng arrest
panchnama. The clothes worn by the accused
were al so attached under a panchnama. As one
of the accused expressed wllingness to
produce the nuddanmal weapons alleged to have
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been used in the crine in question, sane
were seized under a panchnama drawn under
Sec.27 of the Indian Evidence Act and sent
the same to FSL with a forwarding letter for
analysis. The accused were then sent to
judicial custody. Manwhile, as Laxnan was
able to give his statenent, his statenent was
recorded by 1.0QO He also collected injury
certificates, post nortem note etc. from the
hospital and on receiving the FSL report,
sanme was kept in investigation file. At the
end of investigation, the 1.0 submtted the
charge sheet into the Court of |earned
Judi cial Magistrate (First dass), Veraval.

3. As the offences alleged against the accused
were exclusively triable by the Court of
Sessions, |earned Judicial WMgistrate (First
Cl ass), Veraval, commtted the case to the
Sessions Court and it was transferred to the
Court  of | earned Addl . Sessi ons Judge,
Veraval, for disposal on nerits where it was
nunbered as Sessions Case No.211 of 1999. On
production of the accused, |earned Addl.
Sessions Judge franmed charge against the
accused. The accused pleaded not quilty to
the charge and clained to be tried.

4. To prove the charge against the accused, the
prosecution examned in all followng 18
W t nesses nanely, Dr.Dhirajl al Lal j i bhai
Thumrer, Medical Oficer, Talala, P.WL1
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Ex.18; Dr.Govindji Miljibhai Mkwana, Medi cal
Oficer, Cuvil Hospital, Junagadh, P.W 2,
Ex. 24; Lal abhai Kuberbhai Kharadi, P.W3,
Ex.25; Gopal Narshi Patel, P.W4, Ex.29;
Ham r Nat habhai , P. W5, Ex. 30; Tul si das
Mohanl al Lohana, P.W6, Ex.32; Karsan Bhoj a,
P.W7, Ex.33; Popat Pitha Harijan, P.WS§,
Ex.34; Raja Lakha, P.W9, Ex.36; Suleman
Fat emanmad, P.W 10, Ex.39; Valaiben, P.W11,
Ex. 41; Laxman Raiya, P.W12, Ex.44; Lakhiben
Rai ya, P. W13, Ex. 45; Rammi k  Kal abhai ,
P.W 14, Ex.46; H ragar Devgar, P.W15, Ex.47;
Ameer Ali Hasam P.W 16 Ex.48; Dayashanker
Raj abhai Bhatt, P.W17, Ex.49 and Khunmansi nh
Devubha Parmar, P.W 18 Ex.56. The prosecution
al so produced and proved various docunentary
evi dence nanely, conplaint Ex.57, inquest
panchnama  Ex. 31, panchnama of scene of
of fence Ex.40, police station diary entry

Exs.54 & 55; panchnama of recovery of
weapons-four sticks and an axe at the
| nst ance of accused- Sej a Hama Ex. 37,

di scovery panchnama of axe at the instance of
accused No. 1-Mark 8/7; discovery panchnama of
sword at the instance of accused No.2-Galiben
Ex. 35; seizure of clothes of deceased and
bl ood sanples of Raiya Ram & Laxman EXx. 42;
Janvaj og entry Ex.54; station diary entry for
registration of offence at C. R No.l-2/96
Ex. 55; nuddamal list Ex.9; seizure of blood
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sanple bottle sent by CIC, Talala Ex.14; FSL
recei pt Ex.15; injury certificate of Laxman
Rai ya Exs. 16 & 19; FSL report Ex.17; injury
certificate of Valaiben Raiya Ex.20; post
nortem note of Raiya Ram Ahir Ex.21; injury
certificate of accused-Saja Hama  Ex. 22;
injury certificate of accused-Deva Jiva
Ex. 23; map EXx. 28 etc.

5.0n submission of <closing pursis by the
prosecution, |earned Addl. Sessions Judge
recorded further statenent of the accused
under Sec.313 of C.P.C. qua incrimnating
evi dence. Upon affording opportunity of
hearing to the I|earned advocates appearing
for the respective parties, learned Addl.
Sessions  Judge, Ver aval , delivered the
| mpugned judgnent and order of conviction and
sentence as narrated in the earlier part of
this judgnent giving rise for the appell ants-
original accused Nos.1 to 5 and 7 to prefer
the present appeal.

6. W have heard Ilearned counsel for the
appel l ants M. K. B. Anandjiwal a and | earned APP
for the respondent-State, M.H. L.Jani.

7.1t is mainly argued by |earned counsel for
the appellants, M. Anandjiwala, that the
appellants are totally innocent and have been
falsely involved in the crinme in question. As
such, at the tinme of incident, they were not
there at all. According to him no two
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I ncidents have taken place but only one
I ncident, which is first in point of tine,
has taken place. Taking wus through the
details of panchnama, evidence of various
W tnesses and other aspects, it is argued
that even as per the say of the prosecution,
only two persons i.e. the appellant No.1 Deva
Jiva and his nephew Seja Hama were there.
Since the persons allegedly involved in the
crime in question were below five in nunber,
charge for the offences punishable under
Sections 147, 148 and 149 of |IPC may not be
sustained at all. If the case as put up by
the prosecution is believed to be true, then,
only one blow has been given by Deva Jiva
which is not a fatal blow. In that view of
the matter, it cannot be said that there was
any intention on the part of Deva to kill the
victim It is also argued that the second
I nci dent IS concoct ed. There are no
| ndependent w tnesses who have supported the
case of the prosecution and the w tnesses who
have supported the say of the prosecution are
I nterested witnesses being relatives of the
deceased and, therefore, their evidence is
required to be scrutinized thoroughly. Since
their evidence are not trustworthy, they are
required to be discarded. In the absence of
any other evidence connecting the accused
with the crinme in question, they are required
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to be released forthwth.

8.Drawing our attention towards the oral
evi dence of P. W11, t he conpl ai nant,
Val ai ben, Ex.41, he has argued that Val ai ben
Is not a wtness to the incident as her
presence at the tinme of incident s
doubtful. As far as the injuries sustained by
her are concerned, it is argued that her
injuries are self-inflicted. Alternatively,
it is argued that she is an agriculturist
working in the field and, therefore, there
are all possibilities of receiving this type
of injuries while working in the field.

9. Drawing further our attention towards the
oral evidence of son of the deceased and
conpl ai nant, Laxman Raiya, P.W12, Ex.44, it
Is argued that his evidence is not believable
at all. Moreover, his presence at the tine of
I ncident is also creating doubt as he has not
received any serious injuries in the crinme in
guesti on.

10.In this regard, he has taken us through the
nmedi cal evidence and argued that as per the
evi dence of prosecution, the conplainant, her
son Laxman and daily worker, Ramanik all were
working in their courtyard doing the work of
preparing bundle of grass. The incident
however has not taken place there but at a
di stance and, therefore, they could not have
seen the incident at all fromtheir place of
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wor K.

11. Taking us through the evidence of all the
af oresai d three W t nesses namel vy,
conpl ai nant, her son Laxman and her daughter
Lakhi ben, P.W13, Ex.45, it is argued that
all the three witnesses are got up ones. Now
the only witness available to the prosecution
Is P.W15, H ragar Devgar, Ex.47. However,
W tness H ragar has not supported the say of
the prosecution at all. In absence of any
ot her cogent evidence avail able on record, it
Is submtted that the appellants are required
to be rel eased.

12. M. Anandj i wal a has al so rai sed t he
contention regarding delay in | odgnent of
FIR He has taken us through the FIR Ex.57,
oral evidence of all the three aforesaid
I nterested wtnesses, evidence of 1.0, PSI,
Khumansi nh Devubha Parmar, P.W18, Ex.56 and
argued that as per the wardhi, PSI went to
the Community Health Centre, Talala and even
t hough the conplainant and her son Laxman
were there, the conplaint has not been
| odged for a considerable period. According
to him as the said delay has not been
satisfactorily explained by the prosecution
the case of the prosecution becones fatal.

13.He has also raised doubt regarding the
I njuries sustained by Laxman contendi ng that
t hough nental and physical conditions of



CR A/ 370/ 2000 11/ 25 JUDGMVENT

Laxman were good and though he was able to
give statenent, then also, his statenent was
not recorded by PSI but it has been recorded
after a considerable tinme at Junagadh which

also <create doubt in the mnd of al |
concer ned.
14. As far as nuddamal 1is concerned, he has

taken us through the discovery panchnama and
evi dence of panchas and argued that it is not
a discovery panchnama under Sec.27 of the
I ndi an Evidence Act as the alleged discovery
Is a joint discovery of all weapons by one
per son.

15. Taki ng us t hr ough t he FSL report,
M. Anandjiwala has argued that cunulative
effective of all evidence is that the
I nci dent has not taken place as alleged by
the prosecution. According to him only a
single incident involving two persons has
taken place and rest of the allegation
regardi ng second incident has been concocted
for the purpose of falsely inplicating other
relatives of the accused into the crime in
guestion as well as for attracting Sections
147, 148 and 149 of | PC. According to him no
panchas have supported the panchnama as wel |
as the case of the prosecution. In view of
the aforesaid also, it is prayed that the
appel l ants nmay be acquitted by quashing and
setting aside the inpugned judgnent and
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order.

16. Learned APP, M. Jani, taking us through the
oral as well as the docunentary evidence upon
whi ch reliance has been placed by the | earned
counsel for the appellants together with the
| mpugned reasoned judgnent delivered by the
court below, has argued that the offence
al l eged against the present appellants have
been proved beyond reasonabl e doubt and they
have been convicted for the offence under
Secs. 147, 148, 149, 323 and Sec.302 of IP
Code. Once the offence against the accused
has been proved beyond reasonabl e doubt being
menbers of illegal assenbly and having
remained there as such till the end,
I ndi vidual act of each other accused is not
required to be considered. It 1is further
argued that it happens anong illiterate
people in Villages that when an incident has
taken place, the persons, who w tnessed the
I nci dent, they being independent persons and
menbers of other comunity, would not have a
tendency to support the case of t he
prosecution during trial. Sanme thing is
happened I n this case al so wher ei n
| ndependent w tnesses nanely, Hiragar Devgar
and daily worker Ramani k have not supported
the say of prosecution. Now the w tnesses,
who supported the say of the prosecution, are
the nearest relatives of the deceased. Merely
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because the wtnesses are relatives of the
deceased, their evidence cannot be discarded.
However, their evidence are required to be
scrutinized keeping in mnd that they are
interested witnesses and relatives of the
deceased and if their evidence are found to
be trustworthy and reliable, then it can be
relied upon. In this case, the evidence of
those related witnesses are trustworthy as
they are injured wtnesses and, therefore,
their presence at the tinme of incident cannot
be di scarded.

17. According to him FSL report, medi ca
reports and panchnama of scene of offence
support the case of t he prosecuti on.
Panchnama of scene of offence shows bl ood
stains at both the places and, therefore, it
cannot be said that incident has taken place
at one place only. It is argued that it is
true that in the first incident, only the
deceased received injuries but thereafter
when victim was taken to the bus-stand for
carrying him to a hospital for treatnent,
assailants on seeing them were not satisfied
wth their previous act and they canme wth
deadl y weapons and assaulted on the victimon
the vital part of the body of the victim and
al so on both the witnesses, who are wife and
son of the deceased causing them injuries.
They were imediately taken to Talala
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Community Health Centre wherein they were
admtted and treated and at the earliest,
conplaint has been filed and, therefore, it
cannot be said that the conplaint IS
concocted or that there is any delay in
filing the FIR

18. As far as joint discovery panchnama is
concerned, it 1s contended that at the nost,
Court may not accept it to be a discovery
panchnama under Sec.27 of the Indian Evi dence
Act but it can be said to be a recovery
panchnama at the instance of one of the
accused.

19. W& have gone through the oral as well as the
docunentary evidence shown to us by the
| earned counsel for the respective parties
together with the reasoned judgnent delivered
by the court below. W have also considered
the contentions raised and argunents advanced
by the learned counsel for the respective
parties.

20.1n order to prove the aspect of hom cidal
deat h, prosecution has placed reliance mainly
upon the evidence of Dr.Dhirajlal Laljibhai
Thumrer, Medical Oficer, Talala, P.W1
Ex. 18, the doctor who perforned post nortem
on the dead body of the deceased. He has
proved the post nortem note Ex.21. He has
narrated external mark of injuries in colum
No. 17 of post nortem note and internal mark
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of injuries in colum No.20. He has also
narrated cause of death therein which has not
been challenged by the other side. Not only
t hat , t he eye W t nesses have al so
categorically deposed that the accused No.1
Deva Jiva has given axe bl ow and accused Seja
Hama gave stick blows on the deceased. Sane
has been proved by the concerned doctor by
stating that the injuries nentioned in the
post nortem note are anti-nortem and can be
possible by way of nuddanal articles. The
doctor has also opined that it is a case of
hom ci dal death. FSL report also support the
sane. Sane has not been objected by the
| earned counsel for the appellants also. W
al so share the sane view that death of the
deceased is homcidal. Now the question cones
who can be held guilty for the sane.

21.In order to prove the guilt against the
accused, the prosecution examned in all 18
W t nesses out of  which, five wtnesses
namnel y, P.W11 Val ai ben, wife of t he
deceased, P.W12 Laxman Raiya, son of the
deceased, P. W13 Lakhi ben Rai yabhai ,
daughter of the conplainant who was in her
house and after hearing the shouts, she also
cane out of her house, P.W14 Rami k
Kal abhai, a daily wage worker who was wor ki ng
with the conplainant and her son Laxman in
their courtyard and were preparing bundle of
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grass, P.W15 Hiragar Devgar, the person who
was also gracing his cattle in the gaucher
|l and along with the deceased, have been
exam ned as eye witnesses. Qut of these five
W t nesses, P. W14- Rami k Kal abhai and
P. W 15- Hiragar Devgar have not supported the
say of the prosecution and have been decl ared
as hostile and prosecution was permtted to
Cross-exam ne them However, P.W11 Val ai ben,
wife of the deceased, P.W12 Laxman Raiya,
son of the deceased and P. W13 Lakhi ben
Rai yabhai, daughter of the conplainant have
fully supported the say of the prosecution.

22.1t is further to be noted that out of these
five wtnesses, prosecution wtness No.1ll-
Val ai ben and 12-Laxman Raiya have sustai ned
injuries in the incident in question and have
been treated at Talala Comunity Health
Centre by Medical Oficer, Dr.Dhirajl al
Lal ji bhai Thumrer, together with the victim
Rai ya Ram It is Dr. Thummer of Talala
Community Health Centre who has advised to
take Laxman to G vil Hospital, Junagadh where
Laxman was admtted as an indoor patient and
treated for four days. Since he was not able
to speak, his statenent was not recorded by
the 1.0 at that tinme but it has been
recorded four days after occurrence of the
i nci dent. However, P.W 13, Lakhi ben Raiyaben,
cane to the place after occurrence of the



CR A/ 370/ 2000 17/ 25 JUDGMVENT

I nci dent .

23.W have mnutely scrutinized the oral
evi dence of above three eye w tnesses keeping
in mnd that they are interested wtnesses
bei ng nearest relatives of the deceased and
we find that P.W11 Valaiben, wfe of the
deceased and P.W12 Laxman Raiya, son of the
deceased were preparing bundle of grass al ong
wth P.W14, daily wage worker, Ranmani k and
victim Raiya Ram was gracing cattle near the
courtyard. After hearing the shouts, they all
went to the scene of offence and during that
process, Deva Jiva who was having axe in his
hand gave blow with it while Saje Hama who
was stick in his hand gave stick blow to the
deceased and thereafter they fled from the
scene. It is established fromthe evidence of
P.Ws. 11, 12 and 14 that the victimfell down
and was profusely bleeding and, therefore,
they were taking the victimto the hospital.
However, since vehicle was not avail able,
they were searching for it. Meanwhile, the
accused who were hiding with deadly weapons
near the school conmpound cane out and
assaulted all the three persons wherein
deceased received further injuries on vital
part of the body fromthe deadly weapon sword
and ot her weapons while the conplainant and
Laxman received severe injuries. Laxman
received severe injuries on head. Meanwhil e,
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as Forest Guard, Raja Rama cane there wth
notor cycle, the conplainant requested himto
bring a vehicle and, therefore, he brought
the rickshaw of Aneerali Hasam in which all

the three persons were taken to Talala
Community Health Centre where on exam nati on,
victim Raiya Rama was decl ared dead while
both the injured were treated by Dr.Dhirajla

Lal ji bhai Thummer. In view of the above, we
are unable to accept the argunents advanced
by the learned counsel for the appellants
that both of them have received sinple
injuries and they are self-inflicted.

24. Apart from the above, both the injured
W t nesses have categorically given detail ed
account of the incident along wth weapons
held by them They also deposed that the
assailants are from their Village and know
each other since long. It was an incident
whi ch has taken place in broad day |ight and,
t herefore, they were able to see the
assailants along with their respective act.
The accused have been identified by the
W t nesses into t he Court Wi th their
respective weapons. It is also reveal ed that
both of them have received injuries in the
I nci dent and hence, presence of P.W.11 and
12 at the time of incident 1is fully
established. Since their evidence are found
to be natural, trustworthy and inspiring
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confidence, their evidence can be relied on.
Merely because they are relatives of the
deceased, their evidence cannot be discarded.
If Court wants to rely upon the evidence of
w tnesses who are relatives, it should
evaluate their evidence to find out the truth
and if found satisfactory and trustworthy,
then reliance can be placed on them Reliance
Is placed on the judgnent of the Apex Court
reported in AIR 2006 S.C. p. 3010 in the case
of Pulicheria Nagaraju alias Nagaraja Reddy
Vs. State of Andhra Pradesh nore particularly
para 11 wherein it has been observed by the
Apex Court as under:

“Evidence of wtness cannot be discarded
nerely on the ground that he 1is either
partisan or interested or closely related to
the deceased, if it is otherwse found to be
trustworthy and credible. It only requires
scrutiny with nore care and caution, so that
neither the guilty escape nor the innocent
wrongly convicted. | f on such careful
scrutiny, the evidence 1is found to be
reliable and probable, it can be acted upon.
| f It is found to be inprobable or
suspicious, it ought to be rejected. Were

the witness has a notive to falsely inplicate
the accused, his testinony should have

corroboration I n regard to mat eri al
particulars before it is accepted. In the
I nstant case nothing had been elicited in the
Cross-exam nati on of eye-wW t nesses to

discredit their evidence. Their evidence
finds corroboration in conplaint and the
evi dence of the Doctors and the Mds seized on
the disclosures made by the accused.
Therefore, the evidence of said eye-w tnesses
could not be rejected, even though they were
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cl osely rel at ed to t he deceased and
inimcally disposed towards the accused.”

25.Now the only question to be dealt with by
this Court is as to whether two incidents
have taken place or one incident has only
taken pl ace. To decide question, t he
I nportance evidence is the evidence of
panchnama of scene of offence, Sul eman
Fatemamad, P.W 10, Ex.39. This aspect has
been proved by the evidence of this wtnesses
and nothing contrary has conme out in his
Cross-exam nati on.

26. W& have also gone through the details of
panchnama of scene of offence and it shows
that there were blood stains at both the
pl aces. Al | the three Wwtnesses have
categorically deposed that two incidents have
taken place. |If we accept the argunents of
| earned counsel for the appellants that only
one incident has taken place in which victim
Raiya Ram was there, then question cones
about causing of injuries to two eye
W tnesses nanely, P.W11 Val ai ben, wife of
t he deceased and P. W12 Laxman Raiya, son of
the deceased. In this respect, | ear ned
counsel for the appellants has tried to
convince us that injuries received by Laxman
are sinple in nature and injuries to Val ai ben
are self-inflicted injuries.

27.\\& have also gone through the sanme and we
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believe that injuries sustained by Laxman are
not sinple but serious deep injuries. In this
regard, prosecution has exam ned Dr.Thumrer
at Ex.18. Dr. Thummer has deposed that when
pati ent named Laxman  was br ought for
treatnent, he was unable to speak. He has
al so deposed that injuries received by Laxman
were possible by hard and bl unt subst ance
|i ke stick and back portion of axe. He has
al so produced and proved nedical certificate

Ex. 19. Laxman  was also treated by
Dr. Makwana, Medical Oficer at Junagadh G vil
Hospital, who had stated that till he was

di scharged from the hospital, he renmained as
an indoor patient. Therefore, we are unable
to accept the argunents advanced by the
| earned counsel for the appellants that only
sinple injuries have been received by Laxman.

28. As far as injuries on Valaiben are
concerned, a contention has been raised by
the learned counsel for the appellants that
those injuries are self-inflicted injuries.
Looking to the nature of injuries and the
pl ace where such injuries have been caused,
it cannot be said to be self-inflicted
I njuries.

29. W have also taken into consideration the
time factor during which tinme the incidents
i n question have occurred. It appears that
there is no nmuch time gap between two
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I ncidents. It also appears that the deceased
and ot her t wo I njured persons wer e
| medi ately taken to hospital by a third
person, who went to help them and the details
have been narrated by Valaiben before the
|.O also at the earliest opportunity by way
of FIR Therefore, question of concoction or
filing the FIR after taking advice from well
versed persons may not arise at all. FIR
di scl oses the nanmes of assailants in detail
along with the weapons held by them together
wth their active participation in the crine
I n question. They have been identified by the
Wi tnesses into the Court along with their
respective weapons also. Dr.Thunmmer has al so
proved the injuries received by them

30. Thus, prosecution is able to prove the
injuries received by the deceased Raiya Ram
by way of oral evidence of Dr.Thummer, P.W1,
at Ex.18 as well as by way of post nortem
not e. Dr. Thummer has opined that externa
injuries Nos.1l and 2 are possible with blunt
substance of axe while injuries No.3 to 5 are
possi bl e by short edged weapon |ike nuddana

articles No.3 and 10. According to him
ext er nal injuries Nos.4 and 5 and its
correspondi ng I nt er nal Injuries are

sufficient to cause death of the deceased in
the ordinary course of nature.
31.1t is also required to be noted that
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W tnesses and assailants are agriculturists
and are staying very near to Gr forest.
Grass being one of the products available in
the forest, they use piece of land for the
purpose of gracing of cattle. It reflects
from the evidence of Forest Guard, Amar Raja
Rama, that previously it was a piece of |and
possessed by the otherside for the purpose of
collecting the grass. However, during that
season, it was possessed by the wvictim
Raiya Ram and when the otherside tried to
bring their cattle in the above referred
| and, quarrel started and, therefore, on the
day prior to the incident altercation took
pl ace between Raiya Ram and Deva Jiva and,
t her ef ore, notive in the commssion of
of f ence S al so est abl i shed by t he
prosecution beyond reasonable doubt. Not
only that, as per the evidence of above
referred two w tnesses, Deva has straightaway
inflicted blows to the victim w thout giving
any opportunity which shows the clear
intention. He went to the place with deadly
weapon wherein Raiya Ram was gracing his
cattle along wth Hi ragar Devgar and
inflicted blows wth that weapon and,
therefore, intention is clearly established.
Since they were not satisfied with the | esser
injuries received by the victim they waited
very near the school conpound with a definite
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intention of causing further injuries when
the victimwould be taken to the hospital for
treatnment and when the victimwas being taken
to the hospital, at the bus-stand, they
assaulted with deadly weapons causing fatal
injuries to the victim and grievous injuries
to the conplainant and her son as narrated
her ei nabove which take the accused very near
to the crine and, therefore, their presence
at the tinme of incident cannot be discarded.
32.0n going through the entire evidence
avai lable on record, we are of the opinion
that the present appellants and one Hama Jiva
(died during trial), all seven persons,
formed an illegal assenbly with an ulterior
notive with deadly weapons in their hands and
they continued till the end and assaulted the
deceased resulting into offence under Sec. 302
of IPC and caused injuries to other two
persons. As they were nore than five persons,
prosecuti on has been able to prove the charge
for the offence under Secs.147, 148 and 149
of IPC and, therefore, their presence has
been established being nenbers of illegal
assenbly and hence, individual act of each
accused cannot be taken into consideration.
Thus, their presence and active participation
in the offence in question has been fully
established by way of oral evidence of
W t nesses herei nabove referred to and nothing
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contrary has cone out from their evidence
whi ch shake their evidence. The court bel ow
has rightly appreciated the evidence on
record and held the appellants quilty.

33. W also agree with the reasons given by and
the findings arrived at by the court below in
hol ding them guilty by the inpugned judgnent
and order of conviction and sentence and
hence, we do not interfere with the sane in
t hi s appeal.

34. Thus, this appeal is dismssed. Judgnent and
order of conviction and sentence dated 16-3-
2000 delivered by the |earned Additional
Sessions Judge, Veraval, in Sessions Case
No. 211 of 1999 is confirnmed. The appell ant
No. 3-ori gi nal accused No. 3-Rabari Ganga Hanmm,
appel l ant No. 4-original accused No.4-Rabari
Ham r Hama and  appel | ant No. 6- ori gi nal
accused No.7-Rabari Mesur Hama are on bail
and hence, their bail bond shall stand
cancelled and they are directed to surrender
bef ore the concerned Jail Authorities wthin
ei ght weeks from today.

(R.P.DHOLAKIA,J.)

(K.S.JHAVERI,].)
radhan/



