SCA/ 8262/ 2008 1/5 JUDGVENT

IN THE H GH COURT OF GUIARAT AT AHMEDABAD

SPECI AL CI VIL APPLI CATI ON No. 8262 of 2008

For Approval and Signature:

HONOURABLE MR. JUSTI CE MD SHAH

1 Whet her Reporters of Local Papers may be al |l owed
to see the judgnment ?

2 To be referred to the Reporter or not ?

3 Whet her their Lordships wish to see the fair copy
of the judgnent ?

Whet her this case involves a substantial question
4 of law as to the interpretation of the

constitution of India, 1950 or any order made

t her eunder ?

5 Whether it is to be circulated to the civil judge

SANJAY BALUBHAI PATEL - Petitioner(s)
Ver sus
STATE OF GUJARAT & 2 - Respondent(s)

Appear ance :

M5 SUBHADRA G PATEL for Petitioner(s) : 1,
MR AS JDESAlI ASST. GOVERNMENT PLEADER f or Respondent.

CORAM : HONOURABLE MR. JUSTI CE MD SHAH

Date : 30/06/2008
ORAL JUDGVENT

1.0 By way of this petition, the detenu has
chal | enged t he or der of detenti on dat ed

15.11. 2007 passed by Comm ssioner of Police,
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Ahnmedabad Cty wunder the provisions of sub-
Section (1) of Section 3 of the (Qjarat
Prevention of Anti-social Activities Act, 1985

(hereinafter referred to as the ' PASA Act').

2.0 Learned Advocate for the detenu has
invited ny attention to the order of detention
dated 15.11.2007 by which the detenu was arrested
and sent to Morbi Sub Jail. As the grounds of
detention one offence has been shown as
regi stered against the detenu which pertains to

“immoral trafficking'.

2.1 Learned Advocate has stated that on the
basis of aforesaid single offence, the detaining
Authority came to the conclusion that the detenu
was imoral traffic offender within the neaning
of Section 3(1)of the P.AS.A Act. It was also
stated in the inpugned order that as the said
activities of the detenu are dangerous and
af fecting mai ntenance of 'public order', order of

detention has been passed against him
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2.2 | n support of her case, |earned Advocate
has placed reliance on a decision of this Court
in the case of “Vahidbhai Saiyadbhai Sheikh v.
State of CGujarat & Os” reported in 2003(3) G.H

697 wherein at Para-9 it has been held as under:

“9. Strikingly, in this case, the
authority did not choose even to file
prosecution and the question of detenu
bei ng rel eased on bail could be considered
when prosecution is filed and sone
material is placed before the detaining
authority that the detenu was likely to be
rel eased on bai | . The det ai ni ng
authority, in this <case, instead has
chosen to rely upon an incident and from
the said incident, the detaining authority
reached to subjective satisfaction that
the detenu was likely to continue his
activities in future when there was no
material at all on record revealing such
repeating tendency on the part of the
detenu. The order of detention, therefore,
Is vitiated by vice of non-application of

m nd.”
3.0 Heard | earned Counsel for the parties and
perused the docunents placed on record. | have

al so considered factual and | egal aspects energing
from the record of the petition and the rival
subm ssions. In the case on hand, the only

material is one offence registered against the
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detenu which pertains to 'immoral trafficking'.
Regi stration of a solitary offence is not
sufficient material to infer a certain habit of
the detenu and that on the basis of solitary
registered offence it would be far fetching to
draw inference that the detenu was likely to
commt such crines again and again. | am
t her ef ore, of the view that the detaining
Authority has passed the order of detention
Wi thout there being any credible or cogent
material on record in this behalf. Even, taking
i nto consideration, facts and circunstances of the
case and allegations nade against the detenu it
can be, at the nost, said that there s
di sturbance of only 'law and order' and not

‘public order'.

3.1 Hence, in view of the above discussion as
well as in view of the decision of this Court in
the case of “Vahi dbhai Saiyadbhai Shei kh” (Supra),
this Court is of the opinion that the order of

detenti on deserves to be quashed and set asi de.
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4.0 In the result, this petition is allowed.
The order of detention dated 15.11.2007 passed by
Comm ssi oner of Police, Ahnedabad city is hereby
gquashed and set aside. The detenu is, therefore,
ordered to be set at liberty forthwith, if he is
not required in connection with any other case by
the Authority. Rule is nade absolute. Direct

service is permtted.

(M D. Shah, J.)

Uresh/



