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IN THE H GH COURT OF GUIARAT AT AHMEDABAD

SPECI AL CI VIL APPLI CATI ON No. 2868 of 2008

For Approval and Signature:

HONOURABLE MR. JUSTI CE MD SHAH

1 Whet her Reporters of Local Papers may be al |l owed
to see the judgnment ?

2 To be referred to the Reporter or not ?

3 Whet her their Lordships wish to see the fair copy
of the judgnent ?

Whet her this case involves a substantial question
4 of law as to the interpretation of the

constitution of India, 1950 or any order made

t her eunder ?

5 Whether it is to be circulated to the civil judge

SHAMUBHAI SHANKARBHAI NAYKA - Petitioner(s)
Ver sus
STATE OF GUJARAT & 2 - Respondent(s)

Appear ance :

MR HR PRAJAPATI for Petitioner(s) : 1,
MR HUKUM SI NGH ASST. GOVERNMENT PLEADER for Respondents.

CORAM : HONOURABLE MR. JUSTI CE MD SHAH

Date : 16/ 05/2008

ORAL JUDGVENT

1.0 By way of this petition, the detenu has

chal | enged t he or der of detenti on dat ed
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02. 11. 2007 passed by Pol i ce Comm ssi oner,
Vadodara under the provisions of sub-Section (2)
of Section 3 of the Gujarat Prevention of Anti-
social Activities Act, 1985 (hereinafter referred

to as the ' PASA Act').

2.0 Learned Advocate for the detenu has
invited ny attention to the order of detention
dated 02.11.2007 by which detenu was arrested and
sent to District Jail, Palanpur as well as to the
grounds supplied therein. As per the grounds of
det enti on, one crim nal cases is shown as
regi stered against the detenu which pertains to

"Prohibition'.

2.1 He has further submtted that in the
order of detention it was stated that the detenu
Is carrying on anti-social activities and on the
basis of aforesaid offence of 'bootlegging
regi stered against the detenu, he was terned as
‘Bootl egger’ within the neaning of Section 2(b)of
the P.AS A Act. It was also stated in the

| mpugned order that as the said bootlegging
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activities of the detenu are dangerous and
affecting maintenance of 'public order' and
"public health', order of detention has been

passed agai nst him

2.2 He has submtted that on the basis of
aforesaid crimnal case registered against the
detenu, it cannot be said that the activities of
the detenu has becone prejudicial to the
mai nt enance of 'Public Oder'. In support of his

case he has placed reliance on a decision of the
Hon' bl e Apex Court in the case of “Arun Ghosh Vs.

State of West Bengal” 1970(1) SCC 98 wherein the

Hon' bl e Apex Court at Para-3 held as under,

“...that disturbance of public order is to
be distinguished from acts di rect ed
against individuals which do not disturb
the society to the extent of causing a
general disturbance of public tranquility.
It is the degree of disturbance and its
effect upon the life of the comunity in a
| ocality which determ nes whether the
di sturbance anobunts only to a breach of
| aw and order. The question whether a nman
has only commtted a breach of I|law and
order or has acted in a manner likely to
cause a disturbance of the public order is
a question of degree and the extent of the
reach of the act upon the society. There



SCAY 2868/ 2008 416 JUDGVENT
iIs no fornmula by which one case can be
di sti ngui shed from anot her.”
2.3 Simlar principle has been followed by
the Hon'ble Apex Court in the case of “Darpan @
Dhar ban Kumar Sharma Vs. State of Tam | Nadu and
Os.” reported in (2003)2 SCC 313 and by this
Court in the case of “Surajsinh @ Suru @ Suresh
Lal lusinh Rajput Vs. State of Gujarat and Os.”

reported in 2004(1) G.H 454.

3.0 The learned A GP. for r espondent -
detaining Authority has supported the order of
detention as well as grounds stated therein and
has contended that the Authority has passed the
| mpugned order after taking into consideration
all the facts and circunstances of the case, and
hence, no case s nmade out calling for

interference of this Court.

4.0 As a result of hearing and perusal of the
record it appears that in this case the only
material is aforesaid crimnal cases registered

against the detenu and on the basis of that it



SCA/ 2868/ 2008 5/ 6 JUDGVENT
cannot be said that the activity of the detenu
has becone a threat to the maintenance of 'public
order’ and ‘'public health'. The offences
regi stered agai nst the detenu pertains to
prohibition to which | have already nade
reference in nmy earlier part of the judgnent.
Mere invol venent of detenu in bootl egging
activities my not anmount to dangerous activity
by detenu and nere nention of them unless
supported by any evidence cannot be said to be
material and germane for the purpose of arriving
at subjective satisfaction that the activity of
the detenu is prejudicial to the nmaintenance of

"public order' and 'public health'.

4.1 | am therefore, of the view that the
detaining authority has passed the order of
detention wthout there being any credible or
cogent material on record in this behalf. | have
considered factual and |egal aspects energing
from the record and also considered the rival
subm ssions and the facts of the case and al so

consi dered the judgnent of the Hon' ble Apex Court
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in the case of “Arun Ghosh”(Supra) as well as
“Darpan @ Dharban Kumar Sharma”(Supra) and the
judgnent of this Court in the case of “Surajsinh
@ Suru @ Suresh Lallusinh Rajput” (Supra). 1In
view of the facts and circunstances of the
present case and in view of the ratio laid down
in the decision nentioned above, the order of
detention cannot be sustained and it deserves to

be quashed and set asi de.

5.0 In the result, this petition is allowed.
The order of detention dated 02.11.2007 passed by
Pol i ce Conm ssioner, Vadodara is hereby quashed
and set aside. The detenu is, therefore, ordered
to be set at liberty forthwith, if he is not
required in connection wth any other case by the
Authority. Rule is nmade absolute. Direct service
IS permtted.

(M D. Shah,J.)

Uresh/



