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IN THE HIGH COURT OF DELHI AT NEW DELHI

W.P.(C) No. 1639-41 of 2006

DATE OF HEARIANG: 10007
DATE OF DECISTON - s1.10.2007

JHNITHE HATTER OF -
Sbhiri %{.ﬁltdaﬂacﬁdmya & others. ..... ﬁtitioner&.

yzdru. :7‘2‘; %run ﬁ/ﬁlrt[i«/’zg’, %[voca’be.

- Versus -

The Government of NGCT of Delii ... cggﬁaondénts.

and another.

Thru. ﬁ; ;%Wz'a/; %/ffawa’b, %ﬁfocﬂe.

CORAM :-

THE HON'BLE MR.JUSTICE A.K.SIKRI
THE HON'BLE MR.JUSTICE VIPIN SANGHI

1. WFetﬁEr ggpcrtem Of* Iocaf papers may be allowed to see the Ju jment ?
2. Jo be r(gﬁ)rreJ to the cggforter ornot?
3. Whether the jur[yment should be rg]wrter[ in the .»ﬁéye&t 7

A.K. SIKRI, ]J.
1. Wﬁz’tﬁér the Jribunal is ryﬁt in cﬁmz’&m’nj the @% ﬁ/éc[ b:}/ the Joetz'tz'oner frerein on the

jrou:m[ (?f res J'ur[z'cata is the Yueestz'o:n whick needs determination in this case.
2. Jhe petitioners are promotee cﬁlcem who were promoted to gradé—jg ) ojp Delt

Adninistration Subordinate Services on ad koc basis w‘.ef 3.5.1984. y/;(i:}/ were governed. é:}/
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Dellii Fdsninistration Subordinate Service Rules (DASS Rules) On 19.5.1989
amendment was made in Rule 26 of DASS Ryles whereby it was decided te merge the
Emecutive and Ministerial cadres of the services on the basis of seniority. JThe post held by
an officer as on 4.12.1980 was stated to be the relevant criteria. s per the petitioners, because
of the said amendsment they were Josing benefit of their services in Grade I for a number of
years as their ad foc service was not to be counted for promotion. Jhercfere, they challenged
the vires of Rule before the Central Fdministrative Tribunal (Fribunal for short) in O
Nos. 1407/92 and 1714/92.  Vide orders dated 21.12.1992 these Ocs were dismissed by the
TFribunal. The petitioners preferred SLP against it, whick was also dismissed: The
Tribunal in its detailed judgment dated 21.12.1992 running into 35 pages considered” alf the
submissions of the petitioners Kerein but did not find any merit in the same. Prayers made in

the said” @I;Zf were as under:

(1’ ) “The tgyffz’ctmt has Jﬂ‘[{}/e([ fér guaaﬁ?nj of‘ -

(o) HNew Rule 26 of the Delli Fdministration

Dubordinate “dervice &fe& as Jaromucfyatec[ in 1989 vide
notz'flartz’on dated 19th 3(22], 1989.

(5) &u[aﬂ'zﬂz’on orders dated 14th W;vemﬁer, 19th
%vembbr, 19t November and 26tk November 1990 grantin
9 1990 9 g
assumed dates of promotion in Grade 99

( (C) Tinal Jem'orz'f}/ fist of‘ Grade g @ﬂ?cer& as on 12th
Ji&fy, 1985 as circulated’ b:}/ circular dated 28th ?eﬁrum:}/, 1992.
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(z'z' ) ﬁec/arz’nj the services rendered’ ﬁ:}/ the [gaffz'ctmt in Grade
99 ( fxecutz've) f}om 1}8}/1}81, onwards as rgyufar and’
determination of seniority of the applicant in the said Grade g
( fxecutive) Jgfaartrte'f}/ ﬁom the emJafoyeeJ of‘ §‘rm[é jj
(%m’&teriaf) at Jeast f&r the peried up to J;‘f,}/’ 1985 and
preparing the integrated Jem'orz'?}/ fist Jgfmrateef}/ up to J;t./j/,
1985. ’

3. Jhe aforesaid’ prayers were, therefore, gaeczﬁcaf{y rejected. Aot onfy were the vires of the
&L/é& upheld, the Tribunal alse keld that the petitioners were not entitled to count ad hoc

service in Z_Z‘radé—jcf &fewmt portion in this behalf as contained in the said judgment reads

as under:

”yzdereffvre, an amendment rule had to cater ﬁr the principle of‘
determination OJF Jem'orz'ty ﬁr the period prior to Izt/tll;tf'}/, 1985.
This being z'ne&ccgaaﬁfe, we do not see any joot[ jrounc[ fér
quaJﬂnj the amendment rule (ff 1989. Further, it is neither
uncommon nor z'ffeyaf that when a senior is feﬁ out wonj@ on
correction or ﬁnafz’zatz'on (y“ a seniority fist and a junior to
promoted the date is to be adjusted according to the date 9][‘
appointment of‘ the junior. Do, while the principle of\ fenjt/f o}p
service was treated as determining féature of\ seniority, the
Learned Gounsel ﬁr the respondent said that the clause
regarding nomination was also incorporated” zJp ﬁr any very valid
reasons a_person Faﬁnj occurred A;:yﬁ‘ér mertts in the select fist
was  nominated) appointed  Jater  and  the  date (?]p
nomz'natz'on/tgafoz’ntment (?]F their immediate junior was to be
assumed as the date of\ nomination/s appointment. O
amafjamatz'on of‘ two cadres and as correction of‘ sentority fists
con&eguentz'af (ﬁécﬁf on_promotion also had to be taken care o}p and
the cases <vJC /éﬁ/vut seniors had to be protected. We, t/z@rej%re,
see  no jom[ jroum[ to gucw/td rule 26 as in the :ﬁef/;z'
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Adoministration Subordinate ‘Service ( First %menc[ment)
Rute, 1989. The preamble to these amendments were made to take
care of various judgments of the Fpex Gourt/High Court and
the Jribunal.

The applicants who were promoted on ad koc basts should continue
to remain in grmﬁe—jj undisturbed and earn increments afso, as
agreed’ to ﬁy the respondents, and await re:yufarz'zartz'on in turn
according to merged” seniority fists. This much _protection (f the
interest (?f the oﬂ?cem would also be consistent with the
ohservation of‘ the ngaem Gourt in the case g[' ogtmarmn' cﬁaa &
Ors. (mfra). Wk this observation, the C.oFs are dismissed

with no order as to costs. Jhe interim orders get vacated."

4. Tso, with the dismissal of SLP by the Fpex Gourt, the judgment of the Tribunal
attained finality. However, incidentally vires of the said amended Rule 26 of the DASS
Rules were challenged directly as well before the Supreme Gourt in a petition fifod under
Article 32 of the Gonstitution of India, by certain other employees who were similarly
sttuated as the petitioners herein. Jhe Supreme Gourt decided the said writ petition vide
Judgment dated 3.2.1997 which culminated in the same result, namely, upholding the amended
Rule 26 and thereby dismissing the Wit Petition No.g25/50. We may also note that the
applications filed By some cthor enmployees before the Tribunal were also dismissod and
SLPs were preforred thereagainst which were also dismissed along with the said writ petition
by ancther judgment dated 3.2.1997. FHowever, in the said, Judgment the Supreme Gourt had
noted the stand of the Dellii Fdninistration to the effect that seniority shall be determined

on the basis g[' total fenjt/f of‘ service in the cadre. y;tk-z'nj cue ﬁom this statement the
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petitioners filed ancther OFE No.1595/2001 whick was dismissed by the Trifiunal en 3.7.2001
as barred by res judicata. Jhe petitioners preferred Wit Petition No.g110/2001 which was
Bisposed of with the direction to the Jribunal for fresk adjudication. Ffter hearing the OFE
the Tribunal again dismissed the petition vide orders dated 21.3.2003. Jhe_petitioners again
approached this Gourt and filed Wit Petition Ne.s32/2003 assaiting the said order. The
said writ petition was dismissed as withdrawn vide erder dated 22.9.2003 giving Jiberty to the

petitioners to move appropriate Ot before the Jrifunal. The petitioners filed” Review
Application whick was again dismissed by the Jribunal vide order duted 15.7.2004. Thus,
maintaining that OFE was rightly dismissed as barred By res judicata. Fggrieved by this
order, present petition has been filed.

5. Jt is cloar from the fuctual matrix noted above that vires of amendod Rule 26 was upheld by
the Tribunal en earfier cccasion when challenge was made through petitioners. “SLP
thereagainst was afso dismissed By the Supreme Gourt. Even in the judgment on which the

petitioners had refied to filfe the fresk O, the Supreme Gourt had dismissed the writ

petition and appeals, uphelding the vafidity of Rule 26, as amended: Once the amendsnent to
the Rule has been upheld; seniority has to bo determined in accordunce therewith. Jhat is
what has been precisely done by the respondents. Jhough having failed in their attempt to
challenge the vafidity of the Rule and fully conscious of the consequence of amended Rule

26, the Jyetz'tz'oner& want to take the Eenefh that would on[y amount to circumventz'nj the
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&fe. The judgment dated 21.12.1992 passed in O Ne. 1407/92 rejecting the same prayers
of the petitioners on earfier occasion which attained finality would clearfy bar further remedy
agitating the same issue on the application of ﬁinajfea of &J udicata. A statement by
the Dellii Administration and observation thereupon by the Supreme Gourt would net give
fresh cause of action to the petitioners.

6. In the case of Union of India & Ors. v. Southern Railway Employees
Cooperative Stores Workmen Union & Ors., ﬁyys ) 5 GG 530, the 3ufreme
Court in semewhat similar circumstances applied the principle of res judicata. Jhat was a
case where CAT docidod the issue in favour of 172 werkers by holding that the employees of
cggz'fw’a}/ fmffo}lee& Co-eperative Stores were reqular &i[wex servants. Fppeal against
the order of Tribunal was dismissed by Supreme Gourt. Review Petition was also dismissod
by Supreme Gourt. Jt was held that the order of Tribunal as confirmed by Supreme Gourt
is final and binding between the parties. ﬁeneﬁt of judgment cannot be denied to alf the
workmen on the ground that contrary view ks been taken by ancther bench of AT in a

stmilar case. Jhe %aex Gourt observed as under:

I cur view, the erder of the Tribunal as confirmed by this Gourt is finaf and
binding between the parties to the present fitigation. Jt is true as submitted by
Jearned counsel for the Union of India that in similar matter arising out of the
order ij the Gentral HAdsministrative Tribunal, ?f]tferaﬁmf Bench, this Gourt
hias taken the view that suck workmen cannct be treated as direct employees of the
&fu/ay& This decision cannot be (y“ any avail in present proceedings. The
appellants cannct attempt to whittle down the effect of the erder of the Jribunal
in the  present proceedings which “got conﬁrmet[ b:y this Gourt. On the Jon’najofe of‘
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res judicata it will be binding between the parties especially when the review
J g L P Yy

Jaroceec[i'njo‘ have been dismissed ﬁy this Gourt.”
The oﬁjectz've behind the rule of‘ res J’utficata s to accord ﬁnafity to the fis between
the Jatlrtz'eJ and Jarecfudé a Jn{r?}/ to retgz'tate the same issue all over ajm’n tg%er 7t is ﬁnaf/j/

determined between the same parties in the earfier Jaroceec[z'njw. % Lord ?Zﬁlfaﬁur:}/ puts
this: “the doctrine of res judicata is not a technical doctrine applicable only to records; it is a

fundamental doctrine of all courts that there must be an end of litigation”. I %{bﬁu{}/'a

Laws of fnjfzmc[, 3"[:5%, V! 15, para3sy, Jo.zsgj

Thits frz'nczc']afe zs 7uote([ with aggarovaf ﬁ:}/ the 3ufreme Gourt in the case (f
State of Haryana v. State of Punjab & Anr., (1004) 12 3'GG eys. g@az'n in K.K.

Modi v. K.N. Modi & OI'S., %j&ljj(? CZ»S((;T 1297, the 3ufreme tourt emffm'ne([t/;e

fn'nczc']afe in the fé/fow‘z’nj terms -

“Ir}. The cgujvreme Gourt gsractz'ce 1995 Jauﬁfz’&/;et[ b:}/ Sweet &
:ﬂzjzx,u/eff in Jaartgrcga/ﬂf 18/1}/}} Ga.}l,l, ) echafaz'nJ the Ja/fra&e
"abuse g[‘ the  process of‘ the court' thus:
This term connctes that the  process of‘ the court must be used hona
ﬁcfe and Jargaer[}l and must not be abused. Jhe court will prevent
improper use (3]“ its mac/ﬁ'ne;:y and will in a  proper case, Jummarz'fjl
prevent its mac/fz'ne;y ﬁom being used as a means <f vexation and
oppression in the  process g[‘ fz'téyzrtz’on. ... Jhe categories of‘ conduct
rent[érz'nj a cJaim frz'VofouJ, vexatious or an abuse of‘ _process are
not closed but depend on all the relevant circumstances. Fnd fér
this purpose considerations of‘ public J;'Oﬁ'l:'}/ and the interests <f

ju&tz'ce may be very material.

L. @ne g[' the eacamffeo" cited as an abuse (f the Jprecess of‘ the
court is refz'téyzrtz’on. ﬁ is an abuse (3]“ the _process g[' the court and’
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contrary te J’thz'ce and fu£fic Jaofz'(,:}/ ffvr a_party to refz'téyate the
same issue which has afrem(}x been tried and decided earfier against
fitm. The reagitation may or may not be barred as res J’u([icata.

agut zf‘ the same issue is Jouj/;t to be retgitatet[: it afse amounts to
an abuse g[' the process #' the court. T  proceeding being ﬁfecf ﬁr a
collateral purpose, or a spurious cJatm lfez’nj made in fz’tzjatz’on

may also in a _given set (?]p f;lcw amount to an abuse (3]“ the court.

?rz'vo/bu& or vexatious Jaroceetﬁ'an may also amount to an abuse #'
the Jprecess #' the court egaecz'afef}/ where the Jarocee([inja are
aﬁ&ofute[y jrounz[fe&f. y?fe court then has the power to stop such
proceedings Jummarz'{y and_prevent the time (f the public and the
court f}om Fez’nj wasted. ﬂmﬁ»uﬁtec[fy, it s a matter (L»f‘ the
court's discretion whether such proceedings should be stopped or
not; and this discretion has to be exercised with circumspection. It
is a jurisdiction which should be gmn’;y[}l exercised, and
exercised onfy in special cases. The court should also be Jﬂi«fﬁet[

”

that there is no chance (?f‘ the suit Jucceec[i'nj.
7. ji is a trite Jaw that to ﬁntf out the ratio (y[' the J’ut{yment the same s to be read in its entz'ret'}/
and the ratic is to be the frz'ncz(']afe (?f‘ Jaw Jaid down ﬁ:}/ the Gourt in the Jaartz'cufar ju{yment.
The cgujvreme Gourt in its Judgment dated 3.2.1997 had uJa/ldef(f the vafz'rﬁ'ty (y[‘ same amended
&L[e 26 and had dismissed the petition and appeals, Jareférre([ ﬁy Jimz'farfy sttuated persons,
as the petitioners herein, without giving any refz'ef' to them. We faz'f to understand as to fow,
in such a case the Jetitioners can re-agitate the same all over again reef}/z'nj upon same
purported statement (f the respondents. The courts have _gone to the extent (3]“ Foftfinj that
even an erroneous decision would operate as res judicata. ‘:bekwinj ohservations of‘ the
Division Bench of this ‘Gourt in Aizaz Alam v. Union of India, 2006 6}0) DLT. 63

(ﬁﬁ), are tgat ;-
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Tt is faz'rfy well settled that even an erromecus decision would
operate as res judicata between parties. The  previous decision was,

in the opinion of‘ the petitioners, or on their understanding (3]“ the
fe'jaf [ position contrary to any settled principle of‘ Jaw or decision (3]“
the Z‘Sufreme tourt would net, t/lderef('»re, ma@a any material
(Hﬂérence 50 fonj as that decision kad been allowed to attain
ﬁnafite}/ and so f(mj as that decision had remained undisputed in

tgyJaea/ ﬁfetf ﬁ:}/ the opposite  party. ’

8. Jhus, ﬁom any tmjfe the matter is to be Jooked into, we are #' the opinion that second “petition
ﬁfeJ b:}/ the  petitioners and conwequentef}/ the &w’ew %affication were rz{'y/ftfr}/ rejected on the
f rz'nczc'fafe& (f &J udicata.

9. Thiis petition is devoid g[‘ any merit and is dismissed feavz'nj the  parties to bear their own costs.

(AR SIKRI)
JUDGE

October 31,2007. W Jff ' Wﬁ%ﬂ@?fﬂ
KK JUDGE
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