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IN THE HIGH COURT OF UTTARAKHAND
AT NAINITAL

(L)Writ Petition no. 762 (S/S) 2006 (Leading Case)

Smt. Kamla Tiwari W/o Kailash Chandra Tiwari
R/0 Aagar Inter College Tandi Pokhrad
District Nainital —  —m——— Petitioner

Versus

1. State of Uttarakhand through Additional Secretary,

Education Govt. of Uttarakhand, Dehradun

Director of Education (Secondary) Uttarakhand, Dehradun

District Education Officer, Nainital

Manager, Committee of Management Aagar Inter College

Tandi Pokhrad, District Nainital

5. Principal, Aagar Inter College, Tandi Pokhrad,
District Nainital

HwWN

------- Respondents
AND
(2)- Writ Petition no. 2008(S/S) 2005
Manoj Kumar and four others.  --———- Petitioners
Vs.
State of Uttarakhand and five others. ----- Respondents
AND
(3)- Writ Petition no. 347(S/S) 2006
Sunita Maheshwari and two others ~ -————- Petitioners
Vs.
State of Uttarakhand and three others. -——Respondents
AND
(4)- Writ Petition no. 661(S/S) 2006
Ganga Prasad Pant.  —————- Petitioner
Vs.
State of Uttarakhand and four others. ~ ———- Respondents
AND
(5)- Writ Petition no. 944(S/S) 2006
Smt. Mukta Chaudhary.  ————— Petitioner
Vs.

State of Uttarakhand and three others. -———Respondents



AND
(6)- Writ Petition no. 2022(S/S) 2005

Suresh Singh and two others.  ------ Petitioners
Vs.
State of Uttarakhand and three others.  ——-- Respondents
AND
(7)- Writ Petition no. 768(S/S) 2006
Narayan Singh Karmyal — ———--- Petitioner
Vs.
State of Uttarakhand and three others. -———Respondents
AND
(8)- Writ Petition no. 323(S/S) 2006
Devendra Kumar Sharma  ------ Petitioner
Vs.
State of Uttarakhand and three others. -———Respondents
AND
(9)- Writ Petition no. 672(S/S) 2006
Sanjeev Kumar Singh.  —-mme- Petitioner
Vs.
State of Uttarakhand and four others.  ——- Respondents
AND
(10)- Writ Petition no. 660(S/S) 2006
Vivek Kumar.  —— Petitioner
Vs.
State of Uttarakhand and four others. - Respondents
AND
(11)- Writ Petition no. 498(S/S) 2006
Rajendra Singh Rawat and two others.  -————- Petitioners
Vs.
State of Uttarakhand and three others.  ——-- Respondents
AND
(12)- Writ Petition no. 673(S/S) 2006
Shishpal. Petitioner
Vs.
State of Uttarakhand and four others.  ———- Respondents
AND
(13)- Writ Petition no. 674(S/S) 2006
Rajeev Chaturvedi  ——mm—- Petitioner
Vs.

State of Uttarakhand and four others.  ——- Respondents



AND
(14)- Writ Petition no. 879(S/S) 2006

Smt. Rajesh Sharma and another. @ -——--- Petitioners
Vs.
State of Uttarakhand and three others.  ——-- Respondents
AND
(15)- Writ Petition no. 961(S/S) 2006
Roshan Singh Rawat.  ———m- Petitioner
Vs.
State of Uttarakhand and five others. @~ —-- Respondents
AND
(16)- Writ Petition no. 1041(S/S) 2006
Gulab Singh pPadiyar. ~ —-e-e- Petitioner
Vs.
State of Uttarakhand and five others. @~ —-- Respondents
AND
(17)- Writ Petition no. 1077(S/S) 2006
Pushpa Upadhyay.  ———mm- Petitioner
Vs.
State of Uttarakhand and three others. @~ ——-- Respondents
AND
(18)- Writ Petition no. 1124(S/S) 2006
Sanjay Kumar Singh.  ——mm—- Petitioner
Vs.
State of Uttarakhand and four others.  ——- Respondents
AND
(19)- Writ Petition no. 1215(S/S) 2006
Manbar Singh.  ——— Petitioner
Vs.
State of Uttarakhand and four others.  ——-- Respondents
AND
(20)- Writ Petition no. 1231(S/S) 2006
Jagdish Singh Bhandari.  —————- Petitioner
Vs.
State of Uttarakhand and four others.  ———- Respondents
AND
(21)- Writ Petition no. 1232(S/S) 2006
Madan Mohan Patni.  —————- Petitioner
Vs.

State of Uttarakhand and four others.  ———- Respondents



AND
(22)- Writ Petition no. 671(S/S) 2006

Navin Chandra.  —-meenm Petitioner
Vs.
State of Uttarakhand and four others.  ——- Respondents
AND
(23)- Writ Petition no. 1095(S/S) 2006
Satish Chandra Nautiyal and another. ------ Petitioner
Vs.
State of Uttarakhand and three others. ~ ——-- Respondents
AND
(24)- Writ Petition no. 653(S/S) 2006
Mohit Gupta.  mmee- Petitioner
Vs.
State of Uttarakhand and three others.  ——-- Respondents
AND
(25)- Writ Petition no. 1691(S/S) 2005
Umesh Chandra.  ——-——- Petitioner
Vs.
State of Uttarakhand and three others.  ——- Respondents

Sri S.N. Babulkar, Sr, Adv., Sri M.C. Kandpal, Sr. Adv., Sri Chetan Joshi, Adv., Sri Ganesh
Kandpal, Adv. Sri B.D. Upadhyay, Adv. Sri D.S. Mehta, Adv., Sri Kamlesh Tewari, Adv. Sri
I.S. Mehra, Adv., Sri Prabhar Joshi, Adv. and Sri Rajeev Shrama advocate, learned
counsel for the petitioners.

Sri Paresh Tripathi, learned Standing Counsel for the State, AND,
Sri Ashish Joshi, Adv., Sri Manoj Tewari, Adv., Sri R. Dobhal,, Adv., Mrs. Gauri Deo Devi,
Adv., Sri Vinay Upadhyay, Adv., Sri Vijay Bhatt, Adv., Sri M.C. Pandey, Adv., Sri G.S.

Negi, Adv., Sri S.S. Rawat, Adv. Sri Subhash Upadhyay, Adv. and Sri AK. Bisht,
Advocate for the private respondents.

Hon’ble M.M. Ghildival, J.

In all these petitions the petitioners are aggrieved with
the Govt. Order dated 20" September 2003 by which the Gowt.
has declined payment of honorarium to such Teachers who
have been appointed by the Parent Teacher Association after
5™ September 2003. The petitioners are also aggrieved with the
G.O. dated 19" October 2005 by which the Government has
issued directions that the appointments can be made by the
aided Colleges, leaving the posts occupied by the PTA
Teachers. Some of the petitioners have challenged the

advertisement issued by the Committee of Management to fill



up the post against which they are working. On 20" September
2003, Government issued order stipulating therein that the
P.T.A. teachers, who were appointed on or before 05.09.2003,
possessed the requisite qualification and were eligible for
holding the said posts and have been selected and appointed
by the Parent Teachers Association shall be provided
honorarium @ Rs. 25/- per period, 6 period per day upto
maximum of Rs. 4,000/- per month, however, vide subsequent
Govt. Order dated 24" October 2003, the limitation prescribed
for 6 periods in a day has been withdrawn and direction was

issued to make payment @ of Rs. 4000/- per month.

The petitioners are working in different recognized and
aided institutions in the State of Uttarakhand. The services of
the petitioners in these petitions are governed by the Provision
of Intermediate Education Act 1921 and the Regulation framed
under this Act. Payment of Salary Act 1971 is also applicable to
the Institutions in which the petitioners are serving. In some of
the petitions publication of posts is sought to be quashed. In
sOme petitions the petitioners have sought their regularization
on the posts held by them. In most of the petition the
petitioners have prayed to issue a writ in the nature of
mandamus commanding and directing the respondents to
ensure payment of full salary as is admissible to the regularly
appointed L.T. Grade teachers or at least to pay admissible
honorarium @ of Rs. 4,000/- per month in pursuant to
Government Order dated 20.09.2003 alongwith the arrears

from the date of their appointment.

As the petitioners have challenged the cut of date
stipulated by the Government vide its G.O. dated 20" Sep.
2003, by which the PTA Teachers who have been appointed



after 5" September 2003 have been declined for payment of
honorarium, thus for the sake of convenience all the writ
petitions have been consolidated and are being decided by a
common judgment. The Writ Petition No. 762 (S/S) of 2006 is

treated as a leading case.

The Uttarakhand School Education Act, 2006, Act No. 8 of
2006 was enacted and came into force w.e.f. 22™ April, 2006.
under Section 41, provision has been made for ad hoc
appointment of part time teacher/Acting Parent Teachers
Association Teachers by Committee of Management. It is
provided that the Committee of Management shall appoint on
ad hoc basis such part time PTA Teachers as were employed up
to 05.09.2003 by the Committee of Management from its own
resource, for which substantive posts were created at the time
and who possessed qualification prescribed for the
corresponding posts and who were paid honorarium from the

Government funds.

Prior to enforcement of the aforesaid Act, Uttar Pradesh
Intermediate Education Act, 1921 and the Regulations framed
thereunder were adopted by the State of Uttarakhand. Certain
provisions of U.P. Intermediate Education Act, 1921 as well as
Regulations relating to appointment of Teachers under Parent
Teachers Association (hereinafter referred to as the PTA) are

relevant for the proper adjudication of the case, are as under:-

7AA. Employment of Part-time Teachers or Part-

time Instructors:-

1. Notwithstanding anything contained in this Act, the
Management of an Institution may, from its own resources,
employ-

(). as an interim measure part-time teachers for
imparting instructions in any subject or group or subjects or for



a higher class for which recognition is given or in any section of
an existing class for which permission is granted under Section
7-A:

(ii). part-time instructors to impart instruction in moral
education or any trade or craft under socially useful productive
work or vocational course.

2. No recognition shall be given and no permission shall be
granted under Section 7-A, unless the Committee of
Management furmishes such security in cash or by way of Bank
Guarantee to the Inspector as may be specified by the State
Government from time to time.

3. No part-time teacher shall be employed in an institution
unless such conditions may be specified by the State
Government by order in this behalf are complied with.

4. No part-time teacher or part-time instructor shall be
employed unless he possesses such minimum qualifications as
may be prescribed.

5. A part-time teacher or a part-time instructor shall be paid
such honorarium as may be fixed by the State Government by
general or special order in this behalf.

6. Nothing in this Act shall preclude a person already serving
as a teacher in an institution from being employed as a part-
time teacher or a part-time instructor under Section 7-AA.”

Section 9, sub-Clause (4) of Uttar Pradesh Intermediate
Education Act, 1921 provides “Whenever in the opinion of the
State Government, it is necessary or expedient to take
immediate action, it may, without making any reference to the
Board under the foregoing provisions, pass such order or to
take such other action consistent with the provisions of this Act
as it deems necessary, and in particular, may, by such order
modify or rescind or make any regulation in respect of any

matter and shall forthwith inform the Board accordingly.”

This power of State Government is disciplinary power and
IS not subject to challenge and, in fact, it is an emergent power

which can be exercised in any contingent situation.



There was an acute shortage of teachers in Secondary
Education and despite of so many efforts made by the State
Govermnment, the Government could not fill up the vacant post
of teachers by making permanent arrangement. Since the
Teachers as well as the students were facing great
inconvenience in view of shortage of teachers, therefore, in
view of its constitutional obligation, as the education has been
regarded to be a fundamental right of the student and the
mandate of Article 37 of the Constitution of India enjoins on
the Government a constitutional obligation to bring Laws or
make appropriate measures or implementing the fundamental
rights and directives as soon as possible, therefore, in
furtherance of this constitutional obligation and emergent
situation arisen by non availability of regular teachers, the
Government worked out on via media for providing teachers in
the institutions through Parent Teachers Association (PTA) and,
consequently, the regulation namely Abhibhawak Adhyapak
Association Regulation 1986 has been framed inter-alia with the
object to provide aid and assistance to Committee of
Management and the Principal of the Institution for the
effective functioning of such type of Institutions. Main purpose
of constitute the Association is to propose the management to
provide them qualified teachers by the fund collected by the

Association out of its own resources.

The aims for which the Association is to be constituted
under the Regulations of 1986 have been provided under

Regulation 3 of Regulations, which are as under:-

" TRIRIYE & Sqavd— TAIRTRH & Ffoiied Sgaed ai—

(1) FRM IR WM TN & URARS TR DT G T |

@ IrrT @ TERE B SMEN U oA IR WM™ N &
A, MIB IR S FEIRT ¥ ST PRIV & foly TR
PRAT |



@) IemT ¥ T e AoWRh b dded AR fFarmH & foRy
IR AT DT HSART I x|

@ =M ST @ S Ud FaARd JMEREHaRT @ UEdM @R
ITb AR FAdE ARl BT uey Ol H dHew e’ @
EfeT BT |

(6) flererr T ¥ RIFI TENT B IAclid W B 3T AEH D
TAYE PR |

6) RN ¥ RIRA BEI & ARGAD T Add ITRE & ol
IR Ud SRIGH 9 H ARTGYM U4 FedRT o, iR

7) ¥eE WA Ud HEFRER 6 R @ GaRewd 9 SEieM & ol
WA W AN S ORE IR & Uy TR aReRd
IR AfHferT el B |

One of the object of the Association as is clear from No. 7
provided under Regulation 3 is to co-operate the Principal and
the Committee of Management for smooth functioning of the
Institution and under this object, teachers were appointed by
the PTA in the institution on honorarium basis either paid by
the Association itself or by the Management from its own

resources.

Under the intimation to the Government and concerned
authorities, the managements have to accept the proposals
sent by the Committee. The petitioners having knowledge that
post of L.T. Grade is vacant in a particular Institution and also
have knowledge that the Parent Teacher Association/
Management is going to make appointment against the vacant
post, the petitioners have applied for the post to the Parent
Teacher Association/management. The Selection Committee
has been framed comprising the Chairman, members of Parent
Teacher Association, the Manager, the Principal and two
experts of the particular subject vacant in the Institutions.
Accordingly, the managements of different Institutions has
accepted such teachers appointed by the Abhibhawak
Adhyapak Association —Parent-Teacher Association (for short
P.T.A. Teachers) and they are functioning as substitute to the

regular teachers against the existing vacancies.



In most of the petitions, the petitioners have claimed that
they have been appointed against existing vacant post, after
adopting full procedure of selection. As alleged by the
petitioners, since they were appointed as L.T. Grade Teacher in
the Institution and are continuing on the posts, however
instead of paying admissible honorarium to the tune of Rs.

4000/-, they are being paid a meager sum per month.

Further the grievances of the petitioners is that the
Committee of Managements wholly illegally and arbitrarily
without considering the petitioners’ regularization have
advertised the vacant post of L.T. Grade Teachers held by
them. In some cases the posts held by the petitioners have
been shown to be a reserved category post and in some cases
the posts on which candidates of reserve category are working,

the same has been advertised as General Category Post.

In the writ petition No. 762 (ss)2006 as also in some
other writ petitions, this Court, as an interim measure, has
passed the following order:-

“Heard Sri S.N. Babulakar, Sr. Advocate assisted by Sri
Anil Bisht, learned counsel for the petitioner and learned
standing Counsel for the respondents nos. 1 and 3.

Issue notices to respondent nos. 4 and 5 returnable at
early date.

Respondents may file counter affidavit within a period of
ten days.

The submission of the learned counsel for the petitioner is
that petitioner was appointed teacher under PTA Scheme on
10.08.2004 and still continuing on the post in Aagar Inter
College, Tandi, Pokhrad District-Nainital.

The Director of Education, has already issued a letter

dated 14.11.2005 that the posts which are being occupied by



the Teachers appointed under PTA Scheme may not e
advertised. In spite of this order passed by Director of
Education, the post which is being held by the petitioner has
been advertised vide advertisement dated 30.05.2006 issued by
the Committee of Management, Aagar Inter College, Tandi
Pokhrad, District-Nainital.

In view of the aforesaid facts, respondents are

directed not to proceed further to fill up the post which

iIs being held by the petitioner in pursuance to the

advertisement dated 30.05.2006. However,

respondents may proceed further for rest of the posts.

In the meantime, respondents shall pay

Honorarium of Rs. 4.000/- to the petitioner as

prescribed in the Government Order dated 20.09.2003.

After exchange of the pleadings, this Court on 7%
December 2006 has passed the following order in Writ Petition
No. 762(S/S) of 2006:-

“...Learned counsel for respondent no. 4 argued that the
selection process is held up due to the interim order dated
14.06.2006, granted by this Court, as such, there is no urgency
to hear the matter.

Heard learned counsel for the parties.

Admit the writ petition.

Counter and rejoinder affidavits have already been
exchanged.

Lest this writ petition for final hearing in the week
commencing on 19" February, 2007.

The interim order dated 14.06.2006. is extended

till the next date of listing, only.




It is clarified, that the selection process is not

stayed by this Court, in_respect of any other post except

the one held by the petitioner.

This arrangement was in existence since long. On 1% May
2002 information in regard to the existing PTA Teachers in the
State was supplied to the Authorities by each of the District
Education Officers of the State for placing the same before the
Legislative Assembly, in pursuance to the question put up
before the Assembly by the member of the legislative
Assembly. Vide Government Order dated 20" September, 2003,
as order was passed to pay honorarium to the teachers
appointed under the scheme at the rate of Rs. 25/- per period
and to the maximum of Rs. 4,000/- per month. This amount of
honorarium was to be paid to the teachers from Government
Exchequer. Order dated 20" September, 2003 issued by the

Uttarakhand Government is reproduced as under:-

"UI5ep,
TR BHR,
3R e,
SSNESRISE
Jar H,
e,
ferenern e,
2 G NS, g
ez T SIRT <ENIgaip 20 iR, 2003
v SrERIh Fed I faenerl § BRI Goco Rewm & AT
FIA |
oY,

SUYE fadwie e U W@ 00 ,/453 /200304 A 1972003
S T H B TS de Bl Moy g g b Iyl el SRIRTHIY HerRid
o e fdererl W ooramue SfiMad TAIRTEM gRT G WY UG
ST I UG B T I & DI W0 2500 U AeT H R W Ufdfed 06 deA



B GE db AWBTH W0 4000 /— R IR TR A IR WM B

YT 1 AR TEH T & |
2 T v e e gR1 Feaq Suee Ry TR fdeRuTgER
T H U et B @ A A T & AR 2R |

T4 ' R

|

N|oOojgalbhlw|IN|~

e Rl @ fJac & R/ WEFRNG © 9 Gl
ORU R 3ge fhar ST SIFaR] BRI 4w H g MR W TR S
& A ¥ IR T=E et el

Thereafter on 24" October, 2003, another G.O. was
issued by the State of Uttarakhand amending earlier G.O. dated
20.09.2003. By this Government Order, the condition of
teaching six period was removed. The Government Order dated

24" October, 2003 is reproduced as under:-

"I,
S o S,
3/ Afad,
SSNESENSE!
RIS
e,
fererdl e
2 G VS, BRI
e T8 ST ENIaHIh 24 JTAER, 2003

fIwr e Aerdr i [Jererl # wrRika diodiovo Rrtel & dAMed @1
T |




e,

SR (R IS AR 647 /ARG ,/ 2003 faAiB 20002003
AH H T SR RAT M © b A INISY GRT SRINADR SRR
qfes [ereRl § SEUd  SffMidd TARINEH §N WM Wi SEIMd S
I US Pl A WK T P W 2500 M ded H R ¥ Hdfed © aed
@ A Te MfdeaH w0 4000/— HHE AT & FIAM bl IGEC FEH
CIRIER
2— IFd URFRY & BH H AT «WR R IR [ORIR o1 I8 el
o1 fAder gonm B &5 Isyute WRIey SrAmd Sifiiad THIRIUEE gRT d
U 3feGIUSH Sl I Uq Pl IAedl Q& 8, Pl AMHTH W0 4,000/ — FlcrATS
A @ YA H UidfeT ©: a1ed & A1 & Uides B 99 B S 6

a8y WIgfd UaH 3R ¢ |

3— Sad Hefld INARY fedih 20.09.2003 39 WHT do GNAT WHST O |
SRAATRYN & 3 U= Ud FaRR JoIrad o] el |

Another G.O. was issued on 12" December, 2003
clarifying the position that the honorarium shall be paid to only
those PTA Teachers, who have been appointed against the post
which is created in accordance with law and is still in existence
and further the engagement can be made only after ensuring
that other teachers appointed are having 36 period per week
and even then there is a need of a teacher in the institution. No
PTA Teacher may be appointed who is not qualified as per the
qualification prescribed under the Act and further the
engagement may be made after signing the contract, a

proforma of which was also supplied by the Government.

On 22™ May, 2004, further clarification was issued to
remove the condition of payment of honorarium at the rate of
Rs. 25/- per period to the PTA Teachers and now all PTA

teachers working under the Scheme would get honorarium at



the rate of Rs. 4,000/- per month. This order of 2o May, 2004

is reproduced hereunder:-

Uy,
3RO &0 FeITg,
AR Hfa,
RNVNECENIEE
ar 4,
IRENED
faemery e,
2 gAY RIS, TBRIgH
ATegfie e SrwnT IENIGATSHID 22 7S, 2004
v sEmae™ wErar uiw faenedl § srika flociovo Rerdl @AMy
BT T |
Haled,

SUYe AV ARG FA— 647 /HRAMSG /2003 faHId 20.9.2003
TAT NG F&IT 856 / A /2003 f&HTdh 24.10.2003 §RT SRMTAGIY
WERAT 9T A faenerdl § diociovo Rierdi S ug @l 3fedl I&d & &l
W0 25/— UEET & &R W, AMBdH B, 4000/ — UHIE BT AFQYH Wi
fobar T o7 | S B BH H G IE PEA BT S 83T & fob oYU HElGY
AT H SfeciRad w0 25 /— Ufdaresd &1 & & ufdes &l A b o

@I Hey WIgid U d_d o |

IId IAMFAIRY 39 WHET Tb FIfed \qHqs o |

Again on 02.09.2004, the Govt. issued order providing
that the number of PTA Teachers working, has been enhanced
(as the number of PTA Teachers shown in the Govt. Order
dated 20.09.2003 was only up to 01.05.2002, while during the
period 02.05.2002 to 05.09.2003 when the decision was taken
for honorarium there was increase in the number of PTA
Teachers in the State). However, the said G.O. provides that
the number of PTA Teachers has been increased as per the
number of PTA Teachers working in the State only upto
05.09.2003 and other conditions of the Govt. orders issued in
that regard would remain the same. On 15.09.2004 the



Director of Education issued directions to the District Education
Officers stating that total number of PTA Teachers working in
the State, district-wise, as on 05.09.2003 is mentioned and no
honorarium shall be paid to the person appointed as PTA

Teacher subsequent to 05.09.2003.

The Govt. Order dated 15.09.2004 is based upon the
Govt. Order dated 02.09.2004 which has been issued due to
the cause that the Govt. Order dated 20.09.2003 was based
upon the number of PTA Teacher working in the State as on
01.05.2002 and no order was issued in regard to the PTA
Teachers who were engaged in different Institutions during the
period 02.05.2002 to 05.09.2003 (when the decision was taken
to provide honorarium to PTA Teachers). Order dated

15.09.2004 is reproduced hereunder:-

IBEEC

faeTerit e

2 Gy TS, JEISH |
T o1 fRrem Srfdary,

SR, AT |
UAd: HARAM® / 247—74—89 / YI0CIOV0 / 2004—05 &I 15 RIawR, 2004

Har ¥

faw:  sEmae werIar Ut fderedl § srRika dodloto Rt @1 qd
fuiRa der o sfaRed dodlovo Rl & AFea & YaHa &
T ¥ feenfeer

HeIe,

IMAATQYl G595 / XXIV—2 /2004, fa-id 2 IdWR 2004 §RT
fifea arferar @ drem—3 § 2ifed Modlovo Rietdl o e & sifaRed
BeH—4 H 3ifhd F@T Wiahd 3 T 2| 39 T | A © (& AR
TRAT 647 / ATAAD /2003 feid 20.9.2003, IMAACY AT 856 / AEIHD /
2003 &b 24 JfdeR, 2003 ToAT ARIATQY H&AT: 366,/ XXIV—2 /2004 fa=iH
22 FE 2004 ERT JRMTAGI AR U #reaffid fdemedl § SRR Tocioto
Rietpl B AFQY YA B AN & T T | ATAARY AT 647/




A /2003 fAI® 20.9.2003 @ TN 3TE U= 41 f&ar 77 © | Sad |1
AR ®I Uil Feener | Sudl gd H Iudel SRl S gl B |

SISER

BHIB | oTFUS &1 | qloctovo  fIrere! | aaHa™ # | Modiovo
M @ gd FEiRd | ©iga den | Resl @

NEcl ol TEAT

1 2 3 4 5

1 AT 60 36 96

2 SRISIG] 60 34 94

3 grsl 41 34 75

4 ERER 93 37 130

5 STARIETR 93 70 163

6 CIRECK 29 29 58

7 QBRI 172 19 191

8 el 0 45 45

9 EIIC] 0 04 04

10 J/EUITT 0 10 10

IIT 548 318 56

dIfefdl & BifH—3 ¥ 3ifbd e a8l @ o & fdam= & fgd
32002 & gl THaR g FiRa sraRrifed yed d@a—10 & @ o
FHfr Rt faerea FRIedT gRT Suaer aRrll Y | Safds drad—4 &l
TR g8l 8, o b fAeeney &y Arufids /3896678 / HOSI0W0 / 2003—04
fadi® 1022004 & HF H SFUGT §RT SUAR BRI Y 8 3R fHid 5.9.2003
@ R & AR & | Wolovo Rierdl A gew IRM & oy amue Arf<s=
zg Fifea enfrde g ST @ € —

1
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3
T
5
6
7

TSI FRET—595 / XXIV—2 /2004 eI 2 RidwR 2004 § SHUGIR
39 o-i R o9 7 A & 99 [ 8 dad = & folv I8 Fawen Jr
grfl | faid 5.9.2003 @ e fgaa f&e 1 Wodlovo et &1 ISP 4
AT B YA 81 [BIT SRAT 3R 9 & Dl ek HRer 990 dl SR |
I gRT Nocowo Tl & T&IT g1 R IUA~Idl Jad &l T 2 3R
T ARBINGT BT WTHRoT =g R fbar T 2 |

7.
8
9

On 22.04.2006, the Uttaranchal Education Act was
enforced in the State and Section 41 of the Act provides that

the Committee of Management shall appoint, on ad-hoc basis,




such part-time/ PTA Teachers as were employed up to
05.09.2003 by the Committee of Management from its own
resources, for which substantive posts were created at the time
and who possess the qualification prescribed for the
corresponding posts and who were paid honorarium from the

Govt. exchequer.

Vide Government Order dated 19™ October, 2005,
directions were issued to the institutions to initiate proceeding
for regular appointment on the post which are vacant excluding
those posts against which teachers under PTA Scheme are
working. Consequently, the institutions where posts of teachers
were vacant, advertised the posts of Assistant Teacher L.T.
Grade for regular appointment and the petitioners have
preferred these writ petitions challenging the advertisement on
the ground that since there is an order of the Government to
initiate proceeding for regular appointment on the post of
Assistant Teacher excluding the posts against which the PTA
Teachers are working. Order dated 19.10.2005 is reproduced

hereunder:-

THOH0 HIBIANY,
TR Afa,

SRNECREUNSGEN

HaT H,
IRENED
faemerd f2rem,
SNERMCENEY

1T ST 9rT—4 QENTGATGTDh 19 3IFCER, 2005

v e U SR WAt fenedl § ygfad & wwe #)

ARGy,



U fdvae o & U H@I—541/ XXiV—2 /2005, fadid 23.03.

2005 UG T3 G611 / XXIV—2 /2005, fa-id 10.06.2005 fSTHd gRT IRAGR

TRl U<l Aregfie feredl § ygmerend /el 1 Fgfed & dwe |
U 3MILID PHRATS! fhd S & (& QT T 9, BT HIAT HSW TSI BRA
B TE BN |

QAT & T H IR $ A H M B b Foued g’ e
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In this context, the G.O. No. 1175/XXl V-2/2005 dated
19" October 2005 is relevant which clearly points out that the
matter in regard to the P.T.A. Teachers working in the Aided
Private Secondary Schools is pending consideration of the Govt.
It is further stated that due procedure may be initiated for
appointment against the vacant posts, leaving the posts

occupied by P.T.A. Teachers.

In the counter affidavit, the respondents have taken
stand that the Parent Teacher Association Regulation, 1986
were framed by the U.P. Board of Intermediate Education in
exercise of power conferred under Section 15(2) (m) of the
U.P. Intermediate Education Act 1921. The Parent Teacher
Association has got no jurisdiction or authority to make any
appointment on the post of Assistant Teacher in L.T. Grade or
in Lecturer Grade or on any teaching post in any aided
Colleges, in absence of Regulations framed under Section
15(2). However, when the question was put before the
Assembly, in the public interest it was thought proper to

provide some solace to the PTA Teachers who are working



before 05.09.2003, accordingly, the Govt. issued G.O. dated
20.09.2003 in this respect. In pursuance of the queries of the
Assembly, the District Education Officers have submitted

detailed information to the Govt.

Thereafter, the Govt. issued a G.O. dated 20.09.2003
regarding payment of honorarium in regard to such Teachers,
who possessed the requisite qualification and were eligible for
holding the said posts and have been selected and appointed
by the Parents Teachers Association. Since this G.O. has been
issued after obtaining a list from the concerned districts,
therefore the subsequent appointments made by the PTA are

not entitled for payment of honorarium.

Vide aforesaid Order dated 20.09.2003 a maximum of Rs.
4,000/- has been stipulated as honorarium with a condition that
they will not be provided more than 6 periods per day @ 25/-
per period, however vide subsequent G.O. dated 24.10.2003
for payment of honorarium to the maximum limit of Rs. 4,000/-
the limitation prescribed for 6 periods in a day has been

withdrawn.

The Director of Education, on 12.12.2003 has clarified
certain aspects in pursuance to the aforesaid G.Os. which reads
as under:-

1. The honorarium shall be paid only, if the PTA Teacher is
working on the post, which is recognized and aided,

2. The post on which, the honorarium is to be paid to the PTA
Teacher is sanctioned in accordance with the Rules and is
vacant and is still surviving and has not been withdrawn on

creation of new posts and is in financial survey,



3. The eligibility condition for the PTA Teacher would be the
same, which are prescribed for appointment of Teachers in
recognised and aided Colleges and it was further provided that
the honorarium be not paid in any circumstances to the
ineligible Teachers and the teaching by such ineligible Teachers
is violates of condition of recognition,

4. No honorarium is to be paid to the Teachers working in the
minority institution,

5. The honorarium is not to be paid to PTA Teachers in case of
long leave,

6. This arrangement shall be made available only on
Districtwise post, for which the Government has issued the
Government Order dated 20.09.2003,

7. No claim for regular appointment of PTA Teachers shall be
entertained.

Subsequently, the Govt. amended the numbers of PTA
Teachers, after taking into consideration the entire material
available on record and the Government modified the pre-
decided numbers of PTA Teachers (as on 01.05.2000) vide
Govt. Order dated 15.09.2004, stipulating therein that the
concerned District Education Officer would ensure that on
05.09.2003 the numbers of PTA Teachers was according to the
said amendment. Thereafter, the Gowvt. issued another G.O.
dated 19" October 2005 directing that the appointment to be
made by the Colleges, leaving the posts occupied by the PTA

Teachers.

Vide letter dated 07.11.2005, it was provided that only
those posts should not be filled up in accordance with law,
against which the PTA teachers are working and are being paid

honorarium from the State Exchequer.



In some petitions, though the petitioners have claimed to
have been appointed by the Parent Teacher Association, but
have not arrayed the Parent Teacher Associations as party
respondent, nor process of selection, proceeding of selection
and appointment order issued by the Parent Teacher
Association have been brought on record.

I have gone through the various Government Orders

issued in this respect time to time.

Learned Standing Counsel has contended that only those
PTA Teachers who are selected by the PTA and are qualified in
accordance with the provision contained in the Act and were
appointed against a sanctioned post, alone, are entitled for
grant of honorarium and those who are not covered within the
purview of such G.Os. and those who do not possess the
requisite qualificaion and those who are selected and
appointed subsequent to 05.09.2003 are not entitled for
honorarium and would be getting their emoluments as they
have been provided by Parent Teacher Association since before
and they cannot claim any relief against the state Government

and from the State exchequer.

Further, no PTA Teacher is entitled for being regularized,
as per the directions issued by the Director of Education.

It is well settled proposition of service jurisprudence that
no selection can be made without advertising the posts and
engaging/ appointing a person on its own without
notification/advertisement of post cannot be termed or treated
as a selected person. Further while accepting the terms and

conditions of employment, the incumbent should have aware of



the terms and conditions and he is always at liberty to accept
the appointment or refuse the same and there is no compulsion
to accept the appointment, if the emoluments are being paid
too meager. In this connection the decision of the Apex Court
In the Case of the Secretary, State of Karnataka vs. Uma
Devi, reported in 2006 (4) Supreme Court Cases, page-1
is fully applicable.

Learned Standing Counsel has further contended that
since the petitioners were appointed subsequent to the
issuance of the Govt. Order dated 20" September 2003,
therefore the petitioners cannot be given honorarium from the
State Exchequer and only the incumbents having been
appointed as PTA Teachers from 5" September 2003 or before
this cut of date and possess the requisite qualification and
continuously working against the substantively vacant post, are
entitled to honorarium @ Rs. 4,000/- per month, which is now
fixed at the rate of Rs. 7,000/- vide G.O. dated 29.12.2006
from the State Exchequer, but since the petitioners were
appointed much after the cut of date, they are not entitled for

the same.

Submission of the learned counsel for the petitioners that
there is no cut of date mentioned in any of the Govt. Orders
and the persons selected as PTA Teacher, even after issuance
of the G.Os., are entitled for honorarium, has no substance as
per the G.O. dated 20.09.2003 read with G.O. Dated
02.09.2004, it is evident that only those PTA Teachers are
entitted to honorarium who have been appointed prior to
05.09.2003. Submission of the learned counsel for the
petitioners that PTA Teachers is a different cadre and the

number mentioned in the Govt. Orders, is the number of post



earmarked for PTA Teachers, also has no substance. There is
no cadre of PTA Teachers, in fact, the number given in the
G.Os. dated 20.09.2003 and 02.09.2004 is the actual number
of PTA Teachers working in the different Institutions in the
State. There is no cadre of PTA Teachers, but it was a stopgap
arrangement made by the Parent Teachers Association, initially

from its own resources.

Another submission of the learned counsel for the
petitioners is that in few places, the District Education Officers
are paying honorarium to those candidates who have been
appointed as PTA Teachers subsequent to the cut of date;
hence the petitioners are also entitled for honorarium. Incase,
some of the District Education Officers have paid honorarium to
those persons who are not entitted and against the Govt.
Orders issued in this regard time to time, the petitioners cannot
claim negative parity and this Court cannot issue mandamus to
repeat the wrong. The Department is competent to take action
against those erring officers who are paying honorarium against
the Govt. Orders. The petitioners who have been appointed
after 05.09.2003, which is the cut of date prescribed in the
Gowvt. Orders and also under Section 41 of the Uttaranchal
Education Act, are not entitled for the relief claimed for
payment of honorarium. So far the cut of date is concerned,
the Govt. may fix cut of date specially when it involves
finances. The submission of the learned counsel for the
petitioners that the cut of date is arbitrary and has no nexus
with the object sought to be achieved is incorrect. | find no
substance in the submission of the learned counsel for the

petitioners.



For the reasons recorded above, since none of the
petitioners were appointed as Assistant Teacher by the Parent
Teachers’ Association prior to 05.09.2003, therefore all the writ

petitions are dismissed. No order as to costs.

Let a certified copy of this judgment be placed in all the

above connected writ petitions.

(M.M. Ghildiyal, J.)

July 31, 2007:
VKS/NCM:




