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M/S Thakur Enterprises & other ..... Respondents/defendants
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The Hon’ble Mr Justice Surinder Singh.J.
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For the appellant : Mr Ashwani K Sharma, Advocate.

For the Respondent : Mr R K Gautam, Senior Advocate,
with Mr Anup Rattan, Advocate.

Surinder Singh, J. (Oral):
1. The appellant has filed this Oiginal Side

Appeal , against the judgnent and decree passed in
Cvil Suit No.14 of 1997, by the l|earned Single
Judge, whereby the suit of the appellant was
di sm ssed.

2. The facts in brief are that the appellant-
Conpany, her ei naft er to be called as the
“plaintiff”, Is a body corporate having its
registered office in Ahnednagar. It has branches
all over India, out of which they have one branch

at Parwanoo, District Solan (HP). The plaintiff
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deals in electronic goods, |ike television sets,
washi ng machines, V.C.Rs etc. etc.

3. The respondents, hereinafter to be called
as the "defendants”, is a sole partnership firm of
def endant Raj eev Thakur, who is engaged in sale and
purchase of electronic itens.

4. The case of the plaintiff has been that
the defendant firm had approached the plaintiff in
the year 1991 for the supply of electronic goods on
credit, to which the plaintiff had agreed and
opened an account. The electronic itens were
supplied to the defendants on credit and whatever
paynents were received, from tine to tine, were
shown agai nst the account of the defendants. It is
the case of the plaintiff that the defendants
adj usted the account of 8.2.1994 and the anount of
Rs. 4,17, 215 renmai ned due from them Since the
bal ance was not paid, they filed the suit for its
recovery with interest at the rate of 18% w.e.f.
9.2.1994. The anmount becane Rs.6,42,511/- on the
date of filing of the suit. Hence, prayed for a
decree with future interest at the sane rate.

5. The | earned single judge, on the pleadings
of the parties, had franed the follow ng issues on
30. 3. 1994:

1. Wether the plaintiff s
guilty of suppression of
material facts, if so to
what effect? OPD

2. Whether the suit is barred
by limtation? OPD



3. Whet her the defendants have

made over payment s as
al | eged? OPD

4. To what amount if any 1is
the plaintiff entitled to
recover from t he
def endant s? OPP

5. Rel i ef .

6. The parties led their evidence and upon

hearing the parties, the learned Single Judge had
returned the findings on issue No.3 against the
def endants but on account of the findings on issue
No.2 it was held that the claim was barred by
limtation and the plaintiff could not prove the
actual delivery of goods to the defendants,
therefore, dism ssed the suit.

7. The pl ai ntiff-Conpany, havi ng felt
aggrieved by the judgnent and decree inpugned,
filed the present appeal, on the grounds that the
| earned Single judge did not appreciate the
pl eadi ngs and evidence |led before him in the
ri ght perspective and al so that the defendant had
never denied the |ast paynent of Rs.70,000/- nade
on 8.2.1994 to the plaintiff. Thus the suit was
wthin [imtation. The plaintiff did not put any
reliance on Article (1) of the Limtation Act (now
called as ‘the Act’) as it was not applicable in
the present case. The reasoning given by the
| earned Single Judge is incorrect, therefore, the
findings on issues against the plaintiff are based

upon conjectures and surm ses, hence the judgnent



and decree deserves to be set aside and the suit
of the plaintiff be decreed with costs.

8. We have heard the | earned counsel for the
parti es and have exam ned the evidence on record
inall its meticul ous details.

9. M Ashwani K Sharma, |earned counsel for
the plaintiff has strenuously argued that on
opening the account in the books of the plaintiff-
Conpany, the credit for the goods supplied and
paynents received from the defendants were duly
reflected t her ei n. The defendant-firm  had
defaulted the paynents and their |ast paynent of
Rs. 70,000/ - was received on 8.2.1994, after such
paynent there was a balance of Rs.4,17,215/-.
Since these facts were not specifically denied in
the reply filed by the defendants, therefore, it
is presunmed to have been admitted. The application
of Article | of the Act (in fact it is item No.1
of First Division in Part | of the Schedule
attached to the Act) was never, pleaded nor
argued, it is only item No.14 of the schedul e,
which is applicable, therefore, the findings given
are incorrect.

10. Contra, M R K Gautam |earned Senior
Advocate has supported the issue-wi se findings
arrived at by the |earned Single Judge and urged
that by whatever angle the suit filed by the
plaintiff-Conpany is seen it is clearly barred by

limtation and no such goods were supplied as



all eged, therefore, the appeal nerits dismssal
wi th costs.

11. We have thoughtfully considered the rival
contentions of the parties. To appreciate the
poi nts rai sed, we have reapprai sed the evidence on
record.

12. As a matter of fact, the plaintiff had
never raised any plea in his plaint that the suit
was being filed for the recovery of the bal ance
anount due on a nutual, open and current account
and that it was governed by item No.l1l of the
Schedule attached to the Act, for which the

l[imtation is three vyears from the date of the

close of account in which the l|last transaction

took place. This fact is also reiterated in

appeal. It is the case of the plaintiff in appeal
that it is only item No.14 of +the schedule
attached to the Act, which applies to this case.

13. e have per used t he Schedul e
appended to the Limtation Act, which prescribes
the Ilimtation. This schedule contains three

Divisions. First Division, applies to the suits,

second to appeals and third to the applications.
The ‘First Division” is sub divided into X (ten)
parts. Part | deals wth “Suits relating to
Account s” its item No.1 was applied by the
| earned Single Judge to arrive at the findings on
I ssue No.2 above. The contention raised by the
plaintiff need to be appreciated in the |ight of

t he pl eadi ngs and the evidence put forth.



14. W have gone through the statenent of
def endant Raj eev  Thakur (DW 1) recorded on
27.10.1998 He has specifically stated that there

was no transaction wth the plaintiff-Conpany

after 6.12.1993. Hi s case was of excess paynent,

to the plaintiff, which according to him was not
adjusted towards his account, despite notice
Ex. DM1/A. In the cross-exam nation he has denied
having received Two coloured T.V's. on 8.6.1993,
three coloured T.Vs and three black and white
T.Vs on 7.2.1994, from the plaintiff conpany.
However, he has admtted that there was no
specific denial in the witten statenent to this
effect.

15. The plaintiff did not prove the actual
delivery of the above itenms by l|eading a direct
and cogent evidence despite knowing fully well
regarding the denial of such delivery of goods.
Unfortunately, the plaintiff’s sole wtness Sh.
Ravi nder Bhan (PW1) though examned on April
7,1999 i.e. after the statenent of DW1 aforesaid
has proved the original invoices Ex.PW1/\D to
Ex. PW1/H and copi es of Goods receipt Ex.PW1/J to
EX.PW1/M but still he did not prove the inportant
fact of act ual delivery of goods, nor e
specifically shown in the invoices Ex.PW1/ G and
Ex. PW1/H dat ed 7.2.1994 for RS. 55, 770/ -
(Rs. 45970 + Rs.9800) which were alleged to have
been carried through Truck No. HYW 5860 vide G R

Ex. PW1/ M show ng the value of goods to the tune



of Rs.53,855/-, that also does not match with the
i nvoi ces aforesaid. Further the evidence of actual

delivery of the aforesaid goods is mssing.

Therefore, in our considered opinion due to the
| ack of primary evidence with regard to delivery
of goods to and receipt thereof by defendants, the
case of the plaintiff cannot succeed and item
No. 14 of the Schedule of the Act is also of no
avail to the plaintiff.

16. Further by show ng the recei pt of paynent
of Rs.70,000/- in the account books by the
plaintiff cannot inprove the case of the plaintiff
in any way unless sone official from the bank
woul d have been produced and exanmi ned. Thus, it is
a classical <case of non-production and non-
exam nation of primary evidence regarding actua

delivery of goods as aforesaid, in absence of
which the suit of the plaintiff conmpany nust fail

and was thus, rightly dismssed by the |earned
Si ngl e Judge.

17. Viewed from all the angles, we do not
find anything worth interference in the judgnent
and decree passed by the |l earned Single Judge.

18. Hence, the appeal nerits dismssal and is

accordi ngly dism ssed with costs.

(Deepak CGupta), J.

March 30, 2007 (Surinder Singh),J.
(D






