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IN THE H GH COURT OF JUDI CATURE AT BOVBAY
Cl VI L APPELLATE JURI SDI CTI ON

VWRI T PETITION NO 2564 OF 2007

Vasant Nivrutti Gte and Anr. Petitioners
Ver sus

The Muni ci pal Corporation of City
of Nashi k and Os. C. Respondent s

M. RG Ketkar for Petitioner.
M. ML. Patil for R No. 1.

M. S.G Aney, Sr. Advocate with M. J.N Pawar for
R Nos. 2 to 5.

W TH
VWRI T PETI TION NO 2587 OF 2007
Shri. Prakash Mogal Londhe and Ors. ... Petitioners
Ver sus

Nashi k Muni ci pal Corporation and O's....Respondents
M. V.A Thorat, Sr. Advocate with M. Anil kumar
Patil for Petitioners.

M. ML. Patil for R No. 1.

Ms. Deepa S. Matwankar for R No. 2.

M. S.G Aney, Sr. Advocate with M. J.N Pawar
for R Nos. 3 to 5.

M. A A Kunbhakoni, Assoc. Adv. CGeneral with M.
R. D. Rane, Governnent Pleader for R No. 7.

W TH
WRI T PETITI ON NO. 2622 OF 2007
Shri. Sharad Ki sanrao Koshire . Petitioner
Ver sus

The Secretary, Urban Devel opnent
Dept. & Os. C. Respondent s

M. S.G Aney, Sr. Advocate with M.J.N Pawar
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for Petitioner.

M. A A Kunbhakoni, Assoc. Adv. CGeneral with M.
R. D. Rane, Governnent Pleader for R Nos. 1 and 4.

M. HL Patil for R Nos. 2 and 3.
CORAM F.|. REBELLO &
R M SAVANT, JJ.
DATED: APRIL 30, 2007

ORAL JUDGMENT (Per F.I. Rebello,J.):

Rule in all the Petitions.

By consent of the parties, heard forthwth.

2. The challenge in this Petition is to the
decision taken by the Presiding Oficer dated
7.4.2007 nom nati ng Sudhakar Badguj ar, Mushi r
Sayyad, Sharad Kisanrao Koshire as the nenbers of
the Standing Conmittee. The Petitioner No. 1
bel ongs to Maharashtra Nav Nirman Sena (MNS) whereas
Petitioner No. 2 belongs to Nationalist Congress
Party (NCP).The Petitioners contend that the el ected
candidates of NCP are 17 and considering the total
number of councillors which is 108, the second
respondents ought to have nom nated three nenbers
belonging to NCP. On the contrary only two nenbers
have been nom nated. Thus the second respondents
ignored the relative strength of the parties as was
required by the provisions of Section 31A of the

Mahar ashtra Muni ci pal Cor por ati ons (Amendnent )
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Ordi nance, 2007 which hereinafter shall be referred

to as "Ordi nance".

The Petitioners in Wit Petition No. 2587 of
2007 are elected councillors of the Corporation. It
is their case that the Respondents Sudhakar Badguj ar
(I ndependent), Smt. Shinde Jyoti ()BJP) and Shri.
Sayyad Mushir (SP), have been illegally appointed as
menbers of the Standing Conmttee in contravention
of the anmended Section 31A of the B.P.MC Act,
1949.

Wit Petition No. 2622 of 2007 is filed by the
petitioners who are el ected representatives of
Nashi k Muni ci pal Corporation. The Petitioner was
el ected as independent candi date. The Petitioner was
appointed on the standing comrittee by the Shiv Sena
a recognised political party against their quota of
seats. It is Petitioners gri evance that t he
letters/order dated 10.04.2007 addressed to the

Deputy Secretary, Urban Devel opnent, Maharashtra

State, is without authority of |aw and consequently
liable to be set aside. By that order, the
Government has stayed the Resolution No. 1 of

Nashi k Municipal Corporation, inits general body
nmeeting held on 7.11.2007.

3. From the pleadings of the parties, the reliefs
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sought for in the Petition are basically (a)
chal I engi ng nom nation of the respective councillors
on the ground that nomnation was contrary to
Section 31A of the Ordinance and (b) the Resol ution
of the State Governnent suspending the resolution
No. 1, passed by the Muinicipal Corporation of the
city of Nashik in its general body neeting held on
7.4.2007 as being null and void.

It may be nmentioned that the general body of the
Muni ci pal Corporation of Cty of Nashik has 108
menbers on its general body. The Corporation has
various conmttees of which, one is the standing

commttee having 16 nmenbers.

4. The Governor of Maharashtra pronulgated the
Mahar ashtra Ordi nance No. 2/07 known as Maharashtra
Muni ci pal Corporations ( Arendnent) Ordi nance, 2007

The relevant portion of Section 6 of the O dinance
by which Section 31A has been inserted in B.P.MC

Act, 1949, reads as under

"6. After Section 31 of the Bonbay
Provi nci al Munici pal Corporations Act, 1949,
t he foll ow ng section shal | be

i nserted, nanely :

" 31A (1) Not wi t hst andi ng anyt hi ng
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contained in this Act or the rules or
bye-l aws made thereunder, i the case of the
following Comrmttees, except where it s
provided by this Act, that the appointnent
of a Councillor to any Conmittee shall be by
virtue of hi s hol di ng any of fice,
appoi nt nent of Counci l l ors to t hese
commttees, whether in regular or casual
vacanci es, shall be made by the Corporation
by nom nating Councillors in accordance with

t he provisions of sub section (2) :-

(a) Standing Comm ttee; (b) Transport
Comm ttee; (c) Any speci al Commi ttee

appoi nted under section 30;

(d) Any ad hoc Cormittee appointed under

section 31.

(2) In nomnating the Councillors on the
Commttee, the Corporation shall take into
account the relative strength of t he
recogni sed parties or registered parties or
groups and nom nate nmenbers, as nearly as
may be, in proportion to the strength of
such parties or groups in the Corporation,

after consulting the Leader of the House,
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the Leader of Opposition and the | eader of

each such party or group

Provi ded that, nothing contained in this sub
section be construed as preventing t he
Cor por ati on from nom nati ng on t he
Comm ttee any menber not belonging to any

such party or group

Provided further that, for the purpose of
deci di ng the relative strength of the
recogni sed parties or registered parties or
groups under this Act, the recognised
parties or registered parties or groups, or
el ected Councillors not belonging to any
such party or group nay, notw thstanding
anything contained in the Maharashtra Local
Aut hority Menber s Di squalification Act,
1986, within a period of one nmonth fromthe
date of notification of election results,
form the aghadi or front and, on its
regi stration, the provisions of the said Act
shall apply to the nenbers of such aghadi or
front, as if it is a registered pre-pol

aghadi or front.

(3) If any question arises as regards the

nunber of Councillors to be nom nated on
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behal f of such party or group, the decision

of the Corporation shall be final."

At the neeting of the Corporation held for the
purpose of nomnating nenbers to the standing

comm ttee, the menbers nom nated were as under

Shi vsena
BJP
Congress |
NCP

MNS

BSP

SP

[ e e B S TN S B GO R SR

| NDEPENDENT

5. The first issue that will have to be decided is
the interpretation of sub section (2) of Section 31A
of the Odinance with the provisos. A reading of
Sub Section nakes it clear that for nomnating
councillors on the commttee,the Corporation shal

t ake into account relative strength of t he
recogni sed parties or registered parties or groups
and nom nate nenbers as nay be in proportion to the
strength of such parties or groups in t he
Corporation after <consulting the |eader of the

house, the |eader of the opposition and the Leader
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of each such party or group. In other words, the
representation on the standing comrittee is in the
nature of proportional representation, proportionate
to the nunber of seats held in the Corporation. The
relative strength which has to be considered is of
the recognised parties or registered parties or
gr oups. The groups or Aghadi for the purpose of
this sub section are as set out in the proviso (2).
It is open to the recognised parties or registered
parties or independent councillors, not belonging to
any such party or group, notw thstanding anything
contained in the Maharashtra Local Authority Menbers
Disqualification Act, 1986 within a period of one
nonth from the date of notification of election
results to form an aghadi or front and on its
registration, the provision of the said Act shal

apply to the nenbers of such aghadi or front, as if
it is aregistered pre poll aghadi or front. In
other words, recognised or registered political
parties can also cone together; They can also cone
t oget her W th i ndependent s or i ndependent s
t henmsel ves can cone together and form aghadi or
group as set out therein in which event such Aghadi
or group depending wupon their relative strength
would also be entitled to nom nate councillors on
the conmmttees. There can be different pernutations
and conbi nati ons. It is therefore, open to the

various parties as well as independents to cone
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t oget her.

The statenent appended to the O dinance

reads as under

" 3. To ensure that all the recognised
parties and groups in the Corporation are
adequately represented in the Conmttees
constituted under the Corporations Acts, the
Government considers it expedient to amend
these Acts to provide for the nom nation of
menbers of the Conmittees in proportion to
the strength of the political parties of

groups in the Corporation.

The first Proviso to Section 31.A(2) of the
Ordinance sets out that nothing contained in this
sub section be construed as preventing t he
Corporation from nomnating on the Conmittee any
menber not bel onging to any such party or group. In
other words if the recognised, registered political
party or Aghadi if it cannot be represented on
account of |ess nunber of nenbers, their nenbers can

al so be nom nated on the Comm tt ee.

6. Wth the above background, we may first consider
how the relative strength for being represented

woul d have to be worked out. As an illustration, if
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the strength of General Assenbly is 108 it will have
to be divided by 16 nenbers the strength of the
standing Conmittee. This wll work out to a
gquotient of 6.75. Then take the quotient of 6.75
and divide by the nunber of elected councillors to
get the relative strength of the standing commttee.

If it be a fraction, then the fraction of 0.50 or

more will be considered as one, the fraction of 0.49
will be ignored.
In the instant case, as an illustration take the

case of Shivsena, a recognised party. The nunber of
councillors is 26. Divided by the quotient of 6.75
it comes to 3.85 Hence, the nunber of councillors on
the standing conmttee for Shivsena would be 4.
This wll have to be simlarly applied in the case
of recognised or registered political parties or
aghadies or front. Applying this forrmula for the
standing conmttee of the Minicipal Corporation of
t he Cty of Nashi k, the recognised/registered
parties l|like B.S.P., RP.1., S.P. etc. since they
do not have required quotient of 6.75 would not be
entitled to a seat. Simlarly though there are 10
i ndependents as they have not constituted into an
Aghadi, would also not be eligible for any seat
t hough they together have a quotient to be

represented if it was an as Aghadi or front.
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7. The question before us is how are the remnaining
seats after nomnating the elected councillors from
the recognized, registered political parties to the

standing commttee, be filled in.

The petitioners contend that a correct readi ng of
the proviso would be that the seats nust be allotted
to the political parties based on the strength of

their nmenbership of the general body who did not

have the necessary quotient. As an illustration,
B.S. P. with three seats would be entitled to one
seat, RP.1I. wth tw seats would be entitled to 1
seat and other two avail able seats will have to be

settled between S.P., JP and P.WP. which parties

have one seat each

On the other hand on behalf of the Respondents,
their | earned counsel submts that said construction
woul d be destructive of the | anguage of the proviso.
The Proviso would be an exception to sub section (2)
as it provides for representation on the commttees
to any nenber not belonging to any registered
recogni sed party or aghadi. It is therefore,
submtted that the Corporation which will have to be
nom nate for the balance of the seats, from el ected
councillors fromparties or independent councillor

not already represented in ternms of sub section (2).
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8. I n our opinion, the proper construction of sub
section (2) and the two provisos, will be to first
nom nate nmenbers to the standing commttee from
anongst the registered parties, recognised parties
or Aghadi or front which have the necessary quotient
based on the relative strength of their nenbership
of the general assenbly. Wiile so nomnating it
will be open by wvirtue of +the proviso for a
political party as long as the provisions of the
Mahar ashtra Local Aut horities Menber s
D squalification Act, 1976 are not attracted to
nom nate an elected councillor not belonging to the
recogni zed or registered or group to the standing
commttee as set out in sub section (2). In such
situation, as an illustration, Shivsena which was
entitled to three seats could have nomnated the
Petitioner in Wit Petition No. 2622 of 2007.
Shri. Sharad Koshire, an independent councillor as
long as the Shiv Sena did not exceed its quota of
seats based on their relative strength. A reading
of the proviso by itself, would nmake it clear that
the nom nation can only be in respect of the parties
or groups not already represented. |In other words
any other recognised, registered political party or
Aghadi or front as independent councillor. |If the
argunment of the Petitioners is to be accepted, then
it can only be fromthe registered and recognised

political party that nom nation can be nade. That
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woul d defeat the very purpose of proviso which is in
the nature of an exception to sub section (2). By
virtue of proviso, in our opinion, the councillor to
be elected can either be an independent or a nenber
of any other registered or recognised political
party not already represented. This no doubt would
gi ve advant age to the ruling group in t he
Corporation to fill in the seats from those who
support them In our opinion, this is a part of our
denocratic process and as such cannot be faulted
Wit h. It is therefore, not possible to accept the
construction as urged on behalf of the Petitioners
to construe the provisos as they have sought to
cont end. In our opinion, the |anguage of the
proviso is clear. It is only elected councillors if
a party not already represented on the standing
comittee and belonging to a recogni sed or
registered political party or group or independent

councill or who can be nom nat ed.

9. Considering this construction, the issue nay now
be answered. It is open to the Corporation to have
nom nated Shri . Sudhakar Badguj ar, Mishir Sayyed
and Sharad Koshire as either they were independents
or belonging to parties which were not represented.
The resolution to that extent could not have been
faulted wth. However, considering the quotient of

the relative strength of the political parties,
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N. C. P. having 17 seats divided by the quotient,
would be entitled to 2.52 seats in other words 3
seats whereas they were allowed to nom nate only for
two seats. To that extent, the suspension of the
resolution by the State Governnent which is subject
matter of challenge in Wit Petition No. 2622 of
2007 cannot be really faul t ed. As the

resolution is stayed, the standing conmttee could

not function.

In the light of our discussion, all these
Petitions are disposed off by issuing the foll ow ng

directions :

(1) The action of the State CGovernnent suspending
the execution of the resolution dated 10.4. 2007, is

uphel d.

(2) In view of the fact that the resolution is
upheld, the Corporation of Cty of Nashik is
directed to conmence the process of nomnation to
the standing commttee afresh/denovo, in the |[ight

of what we have stated above.

Rul e made absolute accordi ngly. In t he
circunstances of the case, there shall be no order

as to costs.
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(RM SAVANT,J.) (F.1.REBELLO, J.)



