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IN THE H GH COURT OF GUIARAT AT AHMEDABAD

CRI M NAL M SC. APPLI CATI ON No. 10030 of 2006

For Approval and Signature:

HONOURABLE MR JUSTICE M R SHAH

1 Whet her Reporters of Local Papers may be al |l owed
to see the judgnment ?

2 To be referred to the Reporter or not ?

3 Whet her their Lordships wish to see the fair copy
of the judgnent ?

4 Wether this case involves a substantial question
of law as to the interpretation of t he
constitution of India, 1950 or any order made
t her eunder ?

5V\hether it is to be circulated to the GCvil
Judge?

GULABBHAI DAMODARBHAI THAKKAR - Applicant (s)
Ver sus
STATE OF GUJARAT & 1 - Respondent(s)

Appear ance :

M5 AVANI S MEHTAfor Applicant(s) : 1,
PUBLI C PROSECUTOR for Respondent(s) : 1,
MR NS DESAlI for Respondent(s) : 2,

CORAM : HONOURABLE MR JUSTICE M R SHAH

Date : 31/07/2007

ORAL JUDGVENT

1. Present application has been filed under
Section 482 of the Crimnal Procedure Code (for short

“the O.P.C.") by the petitioner — original accused
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for an appropriate order quashing and setting aside
the conplaint being crimnal conplaint No. 0/227 of

2003 regqgi stered before the Chief Judicial Magistrate,

Vadodar a.

2. A crimnal conplaint has been filed by the
respondent No.2 - herein in the Court of Chief
Judi ci al Magi strat e, Vadodar a bei ng Crimna

Conpl ai nt No. 0/ 227 of 2003 against the petitioner -
original accused for the offence punishable under
Sections 406, 420, 465, 467, 468 and 471 of the
I ndian Penal Code. In the said conplaint, |earned
Chief Judicial Magistrate, Vadodara has passed an
order for inquiry under Section 202 of the C.P.C
and has directed the P.1., GCorva Police Station,
Vadodara City to submt the report. Being aggrieved
and dissatisfied wth the sanme, the petitioner -
ori gi nal accused has preferred t he pr esent

application under Section 482 of the Cr.P.C

3. Ms. Avani Mehta, |earned Advocate appearing
on behalf of the petitioner — original accused has
submtted that for the sanme offence and on the sane

cause of action, earlier one crimnal conplaint was
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filed in the Court of Chief Judicial Mgistrate,
Vadodara being Crimnal case No. 0/67 of 2002 by one
Har di k Tradi ng Conpany through Snt. Yogi ni ben Parekh,
wi fe of respondent No.2 — original conplainant and in
that conplaint, the learned trial Court passed an
order for inquiry under Section 202 of the C.P.C
and the P.lI., Gorva Police Station, Vadodara City
submtted the report to the |earned Chief Judicial
Magi strate, Vadodara submtting that no case is nmade
out against the petitioner and considering the sane,
the learned Chief Judicial WMagistrate, Vadodara
di sm ssed the said conplaint under Section 203 of the
Cr.P.C. Therefore, it is submtted that once the
offence and the conplaint was investigated by the
concerned Investigating Oficer and report was
submtted, second conplaint for the sane cause of
action and the offence is not mai nt ai nabl e.
Therefore, inmpugned conplaint requires to be quashed
and set aside. It was submtted that in the previous
conplaint being No. 0/67 of 2002, it was found after
inquiry/ investigation that no case of cheating is
made out, second conplaint for the sane cause of

action S not mai nt ai nabl e. Ther ef or e, it S
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requested to quash and set aside the inpugned

conpl ai nt.

4. On the other hand M.R C Kodekar, |earned
Addi tional Public Prosecutor and the |earned Advocate
appearing on behalf of respondent No.2 have opposed
the present application and have submtted that
earlier the conplaint was  hot filed by the
conpl ai nant of the present conplaint and the sane was
altogether on different ground. It is submtted that
earlier the conplaint was filed by one Hardi k Tradi ng
Conpany whereas the inpugned conplaint has been filed
by the Hardik Transport Conpany. It is further
submtted that even otherwise considering the
decision of the Hon' ble Suprene Court in the case of

Mahesh Chand V/s. B. Janardhan Reddy and  Anr.

reported in (2003)1 SCC 734, there is no bar of

filing second conplaint on the sane facts, therefore,

It Is requested to dismss the present application.

5. Heard the |earned Advocates appearing on

behal f of the respective parti es.

6. W t hout entering into |arger guesti on
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whether first conplaint being Inquiry Case No.
67/ 2002 though was filed by the different conpl ai nant
was on the sanme facts and for the sane cause of
action or not, the question which is required to be
considered by this Court is whether second conpl aint
for the sanme cause of action is naintainable or not.
The only subm ssion nade on behalf of the petitioner
Is that in view of earlier conplaint being Inquiry
Case No. 67/2002 and the report submtted by the
I nvestigating O ficer, Gorva Police Station, Vadodara
City to the effect that no case of cheating is nade
out and the sane was accepted by the |earned Chief
Judi ci al Magi strate, Vadodara, the conplaint was
di sm ssed under Section 203 of the O.P.C,
therefore, second conplaint for the sane facts is not
mai nt ai nabl e. The controversy in question is squarely
covered by the decision of the case of Mihesh Chand.
(supra) and it is held by the Hon' ble Suprene Court
that there is no statutory bar in filing second
conplaint on the sane facts. It is also held that in
case where previous conplaint is dismssed wthout
assigning any reasons, the Magistrate under Section

204 of the Cr.P.C., may take cogni zance of an offence
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and issue process if there is sufficient ground for
pr oceedi ngs. It is also observed by the Hon'ble
Suprene Court that second conplaint on the facts can
be entertained in exceptional circunstances Vviz.
where the previous order was passed on an inconplete
record or on a msunderstanding of the nature of the
conplaint or it was manifestly absurd, unjust or
where new facts which could not wth reasonable
diligence, have been Dbrought on record in the

previ ous proceedi ngs, have been adduced.

7. Consi dering above, now facts of the present
case is required to be considered. Considering the
or der passed by t he | ear ned Chi ef Judi ci al
Magi strate, Vadadora dated 11.06.2002 in Inquiry Case
No. 67/2002 dism ssing the said conplaint, it appears
to the Court that no reasons have been assigned by
the learned Chief Judicial Magistrate accepting the
report and dism ssed the conplaint under Section 203
of the O .P.C. In the second conplaint, the |earned
Chief Judicial WMagistrate, Vadadora has passed an
order for inquiry under Section 202 of the C.P.C
and after investigation, Investigating Oficer has to

submt the report which is required to be considered
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by the learned Chief Judicial Magistrate. Now
considering the decision of the Hon'ble Suprene in
t he case of Mahesh Chand (supra), second conpliant is
not barred on the sanme facts and after considering
the report in the second case, the Magistrate my
arrive at finding as to whether any case for
cogni zance of the alleged offence has been nade out
or not. As stated above, while dism ssing the earlier
application no reasons have been assigned and the
| earned Chief Judicial Magistrate has accepted the
report and dismssed the conplaint. Under the
circunstances and considering the decision of the
Hon' bl e Suprenme Court in the case of Mahesh Chand
(supra) the contention on behalf of the petitioner
that second conplaint requires to be quashed and set
aside as the sane is not nmaintainable, cannot be
accepted and the inpugned conplaint is not required

to be quashed on that ground.

8. After the conclusion of the inquiry and the
report submtted by the 1.0, the |learned Mgistrate
will have to arrive at a finding as to whether any
case for cognizance of offence alleged has nade out

or not. Under the circunstances no case IS nade out
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to quash the inpugned conplaint. The petition fails.
Rul e di schar ged. Ad interimrelief granted earlier

st ands vacated forthwth.

[M R Shah, J.]

sati sh



