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original accused No. 2, has filed this Crimnal
Revi si on Application under Section 397 of the Code of
Crimnal Procedure (hereinafter referred to as “the
Code”) with a prayer that this Court my be pleased
to quash and set aside the order dated 30.4.2007
passed by the Gty Sessions Court in Revision
Application No. 176 of 2007. By the inpugned
judgenment the |earned Sessions Judge has directed
that so far as the present applicant No. 2 is
concerned, he should renmain present before the
| nvestigating Oficer from norning 9.00 to evening
6.00 for two days i.e. on 1.5.2007 and 2.5.2007 for
I nterrogation. The |learned Sessions Judge thereby
partly allowed the Revision Application filed by the
State against the order dated 5.4.2007 passed by the
| earned Chief Metropolitan Magistrate, Ahnmedabad in
CID Cime First Crine Register No. 1 of 2006- an
application for r emand. The | ear ned Chi ef
Metropolitan Magistrate by his order dated 5.4.2007
was pleased to reject the remand application filed by

the CID Cri ne, Ahnedabad.

2. The facts giving rise to this Crimnal

Revi si on Application are as under:
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3. Bhavanbhai Nat hubhai Desai , ori gi nal
conpl ai nant (herei nafter referred to as “t he
conplainant”) had filed conplaint on 17.10.2006
through his advocate before the Ilearned Chief
Metropolitan Magistrate, Court No. 13, Ahnedabad. In

the said conplaint it has been stated as under:

3.1 There was Natraj Cnema situated on the
Ashram Road, Ahnedabad and Dairy Den becane a tenant
of Natraj Ci nema and one Shri Harishbhai Ful chandbhai
Shah is the owner of the said Dairy Den. The
conplainant is working as Security Oficer of
Devanshi Enterprise who is |ooking after security of

the said Dairy Den.

3.2 He has stated that he was present on his
duties at 6 Oclock in the norning on 8.10.2006. At
that time accused Nos. 1 to 9 i.e. nanely, (1)
Yogendra Ratil al Patel, (2) Pragnesh Hariprasad
Pari kh, (3) Amt Gajjar (4) Saurabh Desai, (5) Ashok
Mstry, (6) Arvind Mstry (7) Chetan @Gi (8) Snehal
Hari prasad Parikh (9) Kokilaben Bhanusinhji Desai

came with about 30 to 40 persons to the parlour of
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Dairy Den and two persons placed a revolver on his
forehead and dragged him to the backside of Natraj

Cinema towards a tenple. They told him that if the
conpl ai nant nade a slightest noise, they would Kkil

him The accused had started denolishing Ice Cream
Par| our of the Conpany. At that tinme the conplai nant
I nformed accused No. 3 Amtbhai Gajjar that let him
informto the persons of the Conpany. Accused Nos. 1
and 2 informed himto keep mum and did not allow him
to tel ephone. The other person nanely Pankaj bhai cane
at about 8 O clock and he was also confined wth the

conpl ai nant .

3.3 Ther eafter, Shri Pankaj bhai and t he
conpl ai nant were freed at about 11 O clock and Shri
Pankaj bhai and the conplainant went to the parl our
and saw that the furniture of the parlour, Ice Cream
Machi ne, Freeze, Comput er, Cash box and other
articles with cash anbunt of Rs. 40,000/- were |ooted
and danmage was done. Thereafter, both of them
I nf or med their manager Shri Kaushi kbhai . He
i mmedi ately reached the parlour. Then he took themto
the factory at Kochrab-Paldi. Wen they reached

there, their security officer Bharatsinh told that
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some unknown persons came with a truck and told that
Kaushi kbhai had sent them and they threw counter,
table, freeze and other articles and ran away wth

the truck (with all goods).

3.4 Thereafter, the conplainant filed conplaint
in witing on 8.10.2006 to Navrangpura Police
Station. The Police Station Oficer accepted the sane
but the police has not taken any cognizance. No
I nvestigation was made and an offence was also not
regi stered. The police did not respond properly and
therefore the conplainant was required to file
conplaint before the Ilearned Chief Mtropolitan

Magi strate on 17. 10. 2006.

3.5 It was further stated therein that all these
accused along with 30 to 40 persons rushed at their
parl ance. They arranged a pre-planned conspiracy by
an unlawful assenbly and looted the furniture and
cash of parlour and thereby commtted an offence. It
was further alleged that accused in this case are
rich persons and have political influence. They

informed the nmaster of the conplainant that “you can
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do nothing to us. Police or Court would not do any
damage to us”. In view of the sane, the present
conplaint has been filed wth request to assign the

conplaint to the Crinme Branch.

3.6 It was further pressed that the |earned
Chief Metropolitan Magistrate my pass an order
directing to investigate the offence properly. It was
further pressed that an order assigning the
i nvestigation to an inpartial police officer may be
passed as nuddamal worth Rs. 44 lakhs is required to
be recovered. The conplainant stated name of sone of

the wtnesses in support of his case.

3.7 The learned Chief Metropolitan Mgistrate,
Court No. 13, Ahnedabad, after going through the
conplaint by his order dated 17.10.2006, held that,
considering the conplaint of the conpl ai nant, the

accused have commtted a serious offence and fl outed

the orders of the Cvil Court and therefore it is

necessary to nmake investigation of the offence. As it
Is not possible to initiated an inquiry by a Court,
It Is necessary to send this conplaint to the police

so that lawful action can be taken by making just
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i nvestigation. Considering all these facts and
circunstances and also considering an inpartial and
just police investigation 1is necessary 1in this
matter, the | earned Chief Metropolitan Magi strate has

passed the foll ow ng order:

“The conplaint be sent to P.l1. (Senior),
Navrangpura, for investigation under Section
156(3) of the C.P.C. The P.I. (Senior)
hi msel f shall make an inquiry and report to

this Court within 5 days”.

3.8 Section 156 of the Code provides Police
Oficer's power to investigate cognizable case.
Section 156(3) of the Code Provides any Magistrate
enpowered under Section 190 of the Code nmmy order
such an investigation as above nentioned. Section 190

of the Code provides cognizance of offences by

Magi strat es.
4. In view of the fact that the accused are
rich and influential persons, nothing happened. In

vi ew of this, Bhavanbhai Nat hubhai Desai , t he
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conpl ai nant , was constrained to file Crimnal
Revi sion Application No. 299 of 2007 before this
Court on 15.2.2007 with a prayer that this Court nmay
direct opponent No. 1 State of Gujarat to hand over
the investigation of case No. M Case No. 1/2006,
Navrangpura Police Station, to DIG State of Qujarat
or to CD Cinme Cty of Ahnmedabad or in the
alternative to hand it over to CBI and to nake
further investigation of the case in accordance wth
| aw. In the said application this Court (Coram
K.S. Jhaveri, J) was pleased to pass the follow ng

order on 22. 3. 2007.

“In the neantinmne, CD (Crine), State of
Qujarat will <carry out investigation, in
connection wwth M Case No. 1/06 registered
with the Navrangpura Police Station and w |
subnmt a detailed report thereof before this
Court within a period of ninety days from
the date of receipt of the wit of this
Court. It is clarified that this order is
passed by consensus and the parties have not

i nvi ted reasons. Di rect service S
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permtted.”

5. In view of the order passed by this Court,
CID Crine filed remand application on 5.4.2007 before
the | earned Chief Metropolitan Magi strate, Ahnedabad,
against all the accused. In the said application it
was further stated that as regards the present
accused, he had also filed an application for
anticipatory bail before this Court and this Court
(Coram K. S. Jhaveri, J) passed order on 8.3.2007
granting anticipatory bail to the accused. However

in para 4 of the said order it was stated that it
woul d be open to the Investigating Oficer to file an
application for remand, if he considers it proper and
just, and the concerned Magi strate would decide it on

merits.

6. Pursuant to that order, the CID (Crine) has
filed application for remand of the accused. It was
stated that in this case |large anount of goods have
been taken away by the accused which have been
stated on pages 4 and 5 of the application and |arge

muddanmal s required to be recovered. Even the
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of fence has been taken at whose instance, that also

has to be considered. It was further stated that

after commtting the offence, all the accused are

absconding and therefore they have decided to

I nvestigation particularly in view of the order
passed by this Court. In the said application it was
stated that when the investigation was carried out
al | the accused have not given any correct
information. It was further stated that they have to
recover |arge amount of goods. They have to also
inquire as to at whose instance the aforesaid
i nci dent dated 8.10.2006 took place. The accused have
taken goods in which vehicle and what is the nunber
of vehicle and where they have hidden the nuddanal
and thereafter they have to recover the goods which
have been stolen by the accused. In view of the sane,
they have to detain the accused and investigate the
offence. It was further stated that after the
incident all the accused are absconding and where
they have stayed, that is to be inquired. Therefore
the present accused, nanely, Pragneshbhai Hari prasad
Parikh as well as other accused viz. Amtkumar

Vi shnuprasad Gajjar are required to be interrogated.
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Hence the CID Crinme prayed for 7 days renmand of both

t he accused.

7. The learned Chief Metropolitan Magistrate,
Court No. 13, Ahnedabad, by his order dated 5.4.2007
was pl eased to reject the said Remand Application but
only directed that for 3 (three) days from 7.4.2007
the accused, nanely, Pragneshbhai Hariprasad Parikh
and Am tkumar  Vishnuprasad Gajjar, wll remain
present before the Investigating Oficer at 5.30 p. m

And they will co-operate with the investigation.

8. Being aggrieved and dissatisfied with the
aforesaid order dated 5.4.2007 passed by the |earned
Chi ef Met ropol i tan Magi strate, Court No. 13,
Ahnmedabad, the State filed Crimnal Revi si on
Application No. 176 of 2007 before the |earned
Sessi ons Judge, Ahnmedabad, on 17.4.2007. In the said
application, it was stated that as the offence
agai nst t he accused are seri ous, a det ai | ed
i nvestigation is necessary against the accused. It
was the duty of the |earned Magistrate to inquire as

to whether offence under section 395 or Section 397
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is occurred or not. The learned Chief Metropolitan
Magi strate, Ahnedabad, has only stated that as
accused have obtained anticipatory bail, remand
cannot be given. The entire order of the |earned
Chief Metropolitan Magistrate not granting renmand of
the accused is a final order and therefore Revision
Application wunder Section 397 of +the Code is
mai nt ai nabl e at | aw.

9 The | earned Sessions Judge, Ahnedabad, by
hi s judgenent and order dated 30.4.2007, has observed
that the lower Court has not considered properly
provisions of Section 395 and 397 of the [|.P.C
Accused No. 2 is a transferee of the present property
and accused No. 3 Amt Gjjar is a Corporation
Engineer. It was stated that in this case the accused
have taken goods worth Rs. 44 |akhs and they have
cone with 30 to 40 people who have commtted the
of fence and at whose instance the work has been done
Is required to be investigated. As per the report of
the QD (Crine), sone of the accused are arrested and
some of the accused are absconding. In view of the
seriousness of the offence and the record produced

and also the statenent of sone of the w tnesses the
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Revi si on Application under Section 397 of the Code is
mai ntainable at Ilaw particularly in view of the
judgenent of this Court in the case of GOPALBHAI
CHATURBHAI AM N VS. STATE OF GUIARAT reported in
2005(8) @Gujarat H gh Court Judgenent 419. The | earned
Sessions Judge further considered that even the High
Court while granting bail reserved liberty to the
I nvestigating Oficer that they can pray for renand.
Even if the accused got anticipatory bail, renmand
application is maintainable at |aw. Therefore, in
view of the seriousness of the offence, the |earned
Sessions Judge held that as far as present accused,
Pr agneshbhai Hari prasad Parikh, is concerned, he
should remain present from norning 9 Oclock to
evening 6 O clock on 1.5.2007 and 2.5. 2007 before the
I nvestigating Oficer for interrogation. The said

order was passed on 30. 4. 2007.

10. Being aggrieved and dissatisfied with the
af oresaid order of the |earned Sessions Judge dated
30.4.2007, the present Crimnal Revision Application
is filed by accused No. 2 Pragnesh Hari prasad Parikh

on 2.5.2007.
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11. On behal f of the applicant, | have heard M.
Ki shore Anandjiwala, |earned advocate with M. V.M
Trivedi, |earned advocate. He has submtted that the
order of the |earned Chief Metropolitan Magistrate
dated 5.4.2007 wherein the |earned Magi strate has
not granted remand and rejected the application, is
an interlocutory order and therefore Crimnal
Revi sion Application under Section 397 of the Code
it was not maintainable at |aw. Therefore, the
exerci se of revisional powers by the |earned Sessions
Judge in the said Crimnal Revision Application is
absolutely against the settled |law laid down by the

Hon' bl e Suprenme Court as well as this Court.

12. 1 It was further stated that after custodia
interrogation as directed by the |earned Chi ef
Judicial Magistrate, the applicant has applied for
regular bail on 3.4.2007 and after hearing the State
and the Inquiry Oficer, the |earned Sessions Judge,
Ahnedabad, was pleased to grant regular bail on
9.4.2007 and therefore on the day of the order on

30.4.2007 the applicant was on regular bail and was
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not in judicial custody and therefore the |earned
Sessions Judge was not justified in granting police
custody of the applicant without first taking the
applicant in custody and therefore also the order of
the | earned Sessions Judge, Ahnedabad, is contrary to
provi sions of |aw and deserves to be quashed and set

asi de.

12. 2 It was further submtted that the |earned
Sessions Judge has not properly appreciated the
principle laid down under Section 167 of the C.P.C
which provides for procedure when investigation

cannot be conpleted in twenty four hours.

13. In support of the aforesaid contention, the
| earned counsel for the applicant accused has relied
on the judgenent of this Court (Coram Bankim N.
Mehta, J) in the case of KAPIL ASHOKKUVAR JAI N VS.
STATE OF GUJARAT in Special Crimnal Application No.
1697 of 2005 decided on 7.12.2005. In Kapil
Ashokkumar Jain's case the facts were that the
| earned Judicial Magistrate, First Cass, Surat,

rejected the application for police remand of the
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petitioners for investigation by his order dated
23.9.2005. Against the said order, the State filed
Revi sion Application. The |earned Sessions Judge by
his order dated 13.11.2005 exercising power under
Section 397 of the Cr.P.C. quashed and set aside the
order of the learned Judicial Magistrate, First
Class, rejecting the application for police remand of
the petitioners and thereby the |earned Sessions
Judge granted police remand of the petitioenrs for 24

hour s.

13.1 Being aggrieved and dissatisfied with the
said order of the |earned Sessions Judge, Special
Crimnal Application under Section 482 of the Code
was filed before this Court. It was the nmain
contention that the Revision Application filed by the
State before Sessions Court against the order not
granting remand is not mamintainable at law. The
| earned Judge has referred to the judgenent of the
Hon' bl e Apex Court in the case of State Represented
by Inspector of Police and others Vs. NMT. Joy
| mmacul ate reported in (2004) 5 SCC 729 particularly

para 13 of the said judgenent and in para 7 of the
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judgenent in the case of Kapil Ashokkumar Jain this

Court has observed as under:

“In view of above, the order of |earned
Presiding Oficer, Fast Track Court, Surat,
partly allowng the Revision Application
filed under Section 397 of Code of Crim nal
Procedure and granting 24 hours police
remand of the petitioners is erroneous and
Is required to be quashed and set aside.
However, it is nmade clear that this order is
passed wi thout entering into the nerits of

t he case.”

14. On the other hand Shri K C. Shah, | earned
APP, has stated that the present Crimnal Revision
Application filed by the accused under Section 397 of
the Code against the order of the |earned Sessions
Judge whereby the | earned Sessions Judge has directed
that the accused nust remain present before the
I nvestigating Oficer, IS purely si nmpl e and
interlocutory order as envisaged under Section 397 of

the Code is not maintainable at |law. The said order
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of the l|earned Sessions Judge cannot affect the
progress of the trial or its decision in any manner.
The order is pure, sinple, interlocutory order and in
vi ew of bar created by sub-section (2) of Section 397
the Revision against the said order by the present
accused is not nmmintainable. In support of the sane,
he has relied on the judgenent of the Hon' ble Suprene
Court in the case of STATE REPRESENTED BY | NSPECTOR
OF POLICE AND OIHERS VS. N MT. JOY | MVACULATE
reported in (2004) 5 SCC 729. The | earned APP heavily
relied on paragraph Nos. 12 and 13 of the said
judgenent. In paragraph Nos. 12 and 13 of the said
j udgenent the Hon'ble Supreme Court has observed as

under:

14.1 “para 12 — Sanme question has recently been
considered in KK Patel V. State of
Qujarat. In this case a crimnal conplaint
was filed against the Superintendent of
Police and Deputy Superintendent of Police
alleging commssion of several offences
under the Indian Penal Code and al so under

Section 147-G of the Bonbay Police Act. The
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Metropolitan Magistrate took cognisance of
the offence and issued process to the
accused, who on appearance filed a petition
for discharge on the ground that no sanction
as contenpl ated by Section 197 CPC had been
obt ai ned. The Met ropol i tan Magi strate
dismssed the petition against which a
revision was filed before the Sessions
Judge, who allowed the sanme on the objection
rai sed by the accused based upon Section 197
Cr.PC and al so Section 161(1) of the Bonbay
Police Act, which creates a Dbar of
limtation of one year. The revision
preferred by the conplainant against the
order of discharge was allowed by the High
Court on the ground that the order passed by
the Metropolitan Mgistrate rejecting the
prayer of the accused to discharge them was
an interlocutory order. In the appeal
preferred by the accused, this Court after
referring to AMAR NATH V. STATE OF HARYANA
(1977) 4 SCC 137, MADHU LI MAYE V. STATE OF

MAHARASHTRA (supra) and V.C. SHUKLA V. STATE
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1980 Supp SCC 92 held that in deciding
whet her an order challenged is interlocutory
or not, as for Section 397(2) of the Code,
the sole test is not whether such order was
passed during the interimsage. The feasible
test is whether by uphol ding the objections
raised by a party, it wuld result in
culmnating the proceedings. If so, any
order passed on such objections would not be
nmerely interlocutory in nature as envi saged
in Section 397(2) of the Code. It was
further held that as in the facts of the
case, if the objections raised by the
accused were upheld, the entire prosecution
proceedi ngs woul d have been term nated, the
order was not an interlocutory order and

consequently it was revisable.

Para 13 - Section 167 CPC enpowers a
Judi ci al Magi strate to aut hori ze t he
detention of an accused in the custody of
police. Section 209 CrPC confers power upon

a Magistrate to remand an accused to custody
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until the case has been committed to the
Court of Session and also until t he
conclusion of the trial. Section 309 CrPC
confers power wupon a court to remand an
accused to custody after taking cognisance
of an offence or during comencenent of
trial when it finds necessary to adjourn the
enquiry or trial. The order of remand has no
bearing on the proceedings of the trial
itself nor can it have any effect on the
ultimate decision of the case. |If an order
of remand is found to be illegal, it cannot
result in acquittal of the accused or in
term nation of proceedings. A remand order
cannot affect the progress of the trial or
its decision in any nmanner. Therefore,
applying the test laid down in MADHU LI MAYE
CASE it cannot be categorised even as an
“internedi ate order”. The or der IS,
therefore, a pure and sinple interlocutory
order and in view of the bar created by sub-
section (2) of Section 397 CPC, a revision

against the said order is not nmaintainable.
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The Hi gh Court, wher ef or e, erred in
entertaining the revision against the order
dat ed 6.11. 2001 of t he Met ropol i tan
Magi strate granting police custody of the

accused Joy | mmcul ate for one day.”

14. 3 Thereafter in paragraph No. 19 of the said
judgenent the Hon'ble Suprenme Court has stated that
the appeal filed by the State is allowed and the
I mpugned judgenent and order of the H gh Court dated

11.4. 2002 is set aside.

14. 4 The | earned APP, has further relied on the
judgenent of this Court in the case of GOPALBHAI
CHATURBHAI AM N VS. THE STATE OF GUJARAT reported in
(2005) 8 GHJ. 419. In the said judgenent after
referring to para 13 of the judgenent of the Hon'ble
Suprenme Court in the case of STATE VS. NMT. JOY
| MVACULATE (supra) ny |earned brother M. Justice
D.N. Patel has in CGopalbhai C. Amn's case (supra)

observed as under:

14.5 “From the aforesaid paragraph it is clear
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that there is vast difference between the
grant of remand and rejection of the renand.
The whole decision of the Hon'ble Suprene
Court reported in (2004) 5 SCC 729, was for
grant of remand, which is held as an
interlocutory order and not revisable. |If
the remand is rejected and the remand of the
accused is not given to the police, it
adversely affects t he right of t he
prosecution of carrying out investigation.
Right to carry out investigation and by
which nethod, is exclusive powers of the
State. Custodial interrogation, is one of
the well known nethods of investigation and
therefore when the remand is not granted, it
affects vitally and adversel vy, t he
investigation but if the sanme is granted,
then as per para 13 of the aforesaid
Judgenent, even if the remand is granted,
illegally, it does not affect finality of
the case and therefore grant of remand is
interlocutory order, but converse is not

true and therefore, revision application
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preferred by the prosecution against the
order passed by the Judicial Magistrate,
First Class, before the Sessions Court at
Ahnedabad (Rural), was tenable at |aw under
Section 377 of the Code of Crimnal

Procedure.”

14. 6 The |l earned A P.P. therefore submtted that
the present Crimnal Revision Application under
Section 397 of the Code is not maintainable at |aw
in view of the judgenent of the Hon' ble Suprene Court
in the case of NMT. Joy Immacul ate (supra) and the
judgenent of this Court in the case of GOPALBHAI
CHATURBHAI AM N VS. THE STATE OF GUJARAT (supra).
This Court nmay, therefore, be pleased to reject the

said Crimnal Revision Application.

15. The |earned counsel for the applicant M.
Anandjiwal a has stated that it is no doubt true that
as regards remand order it is an interlocutory order
and therefore under Section 397 of the Code the
Revision Application is not maintainable at |aw as

held by the Hon'ble Supreme Court in the case of
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N.MT. Joy Imraculate (supra). It is also true that
this Court (Coram D.N Patel, J) has also relied on
the said judgnent and held that Revision Application
IS not nmaintainable. However, he has relied on the
judgnent of this Court (Coram Bankim N Mehta, J)
deci ded on 7.12.2005. It nmay be noted that my | earned
brother M. Justice D.N Patel decided the matter on
6.12. 2004. However, the attention of the Court was
not invited to the judgenent of Gopalbhai C. Amn
(supra) before ny learned brother M. Justice Bankim
N. Mehta in Kapil Ashokkumar Jain's case is
concerned. It is no doubt true that in that case the
| earned Magi strate did not grant renmand. Against that
the | earned Sessions Judge granted remand and in that
matter this Court under Section 482 of the Code held
that Revision Application under Section 397 of the
Code before the |earned Sessions Judge is not
mai ntai nable and the order passed by the |earned
Sessi ons Judge was quashed and set aside only on the
ground that under sub-Section (2) of Section 397 of
Code the Sessions Court had no power to entertain
the Revision Application because the order not

granting renmand passed by the |earned Magi strate was
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an interlocutory order. Thus, the |earned counsel
contended that there is an apparent conflict between
the two judgenents of this Court in the case of
GOPALBHAI  CHATURBHAI  AM N VS, STATE OF GUIJARAT
(supra) on one hand wherein against the order of
remand granted by the |earned Sessions Judge, this
Court hel d that Revision Application is not
mai nt ai nabl e; whereas in the case of KAPIL ASHOKKUVAR
JAIN (supra) this Court has held that the order
granting remand by the Ilearned Judge was not
revi sabl e under Section 397 of the Code. Therefore,
this Court nust refer the matter to a |arger Bench

i.e. Division Bench.

OBSERVATI ONS AND FI NDI NGS:

BACKGROUND COF THE NMATTER:

16. 1 It is well known that on Ashram Road,
Ahnedabad, Natraj C nema was constructed sonmewhere in
1967-68. In the year 1969 Dairy Den becane tenant of
Natraj Cinema. In view of difference and dispute
between the landlord, Natraj Cnema and Dairy Den,

Dairy Den filed Cvil Suit No. 2120 of 1990 seeking
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declaration as tenant and other relief. Thereafter,
in the year 1994 Suit No. 336 of 1994 was filed by
Natraj against Dairy Den before the Snmall Causes

Court.

16. 2 It appears that Natraj Cinena decided to
cl ose down the gate of Dairy Den and therefore Dairy

Den filed Gvil Suit No. 29 of 2000 on 10. 1. 2000.

16. 3 Fromthe record it appears that Small Causes
Court has passed conmon order on 18.2.2003 in Cvil
Suit No. 2120 of 1990 and Civil Suit No. 336 of 1994
holding Dairy Den as tenant of Natraj G nema and
specifying the area as a tenant and 1200 sq. ft. open
space for perm ssive user. The said judgenent becane
final as nobody has filed any further proceedi ng by

way of appeal .

16. 4 It appears that Natraj Cnema filed Gvil
Suit No. 206 of 2004 for evicting Dairy Den as a

tenant and the sanme is still pending.



CR RA/ 236/ 2007 28/ 48 JUDGVENT

16. 5 Shri C G Shar nm, advocat e, gave
advertisenment on 27.1.2006 for title clearance for
Natraj properties. Dairy Den filed objections and
registered their objections by its letter dated

2.2.2006.

16. 6 It appears that part of Natraj C nema was
denolished and therefore Dairy Den filed Cvil Suit
No. 988 of 2006 on 10.5.2006 for injunction. On
11.5. 2006 Pure Infrastructure and Parikh Real Estate

and Leasing Pvt. Ltd. Purchased Natraj properties.

16.7 It appears that the new Omer decided to
di sconnect water supply and other connections and

therefore Dairy Den filed Gvil Suit No. 1639 of

2006.
16. 8 On 3.10. 2006, the nother of owner of Dairy
Den Harish F. Shah seriously fell ill and therefore

he rushed to London for treatnent of his nother on

4.10. 2006. He reached London on 5. 10. 2006.

16.9 Al these facts show that Dairy den was a
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| egal tenant of the premises in question. Al civi

proceedings are pending in the respective Small
Causes Court. In view of these proceedings it appears
that the |earned Small Causes Court, Ahnmedabad, has
held that Dairy Den happened to be tenant of the
prem ses in question. The interim injunction which
has been granted in favour of Dairy Den is in force
and the Suit is pending for trial. However, when
Shri Shah was at London on 8. 10.2006, nob of about 50
to 60 persons consisting of the accused persons cane
on the Dairy Den parlour and took watchman Bhavan
Desai — the conplainant at the gun point and took al

the machineries and things away and denolished the
proporty. Shri Bhavan Desai and other staff called
nobi | e police which cane and went away. The conpl ai nt
given to the police at Navrangpura was never acted
upon. The accused have taken law into their hands and

used nuscl e power agai nst the conpl ai nant.

16. 10 The wfe of Harish Shah inforned about
the incident imediately at London. Therefore, Shri
Hari sh Shah started back for India on 8.10.2006 and

arrived at Ahnmedabad on 9.10.2006 and got appoi nt nent
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of Assistant conmm ssioner of Police for 10.10. 2006
He nmet the Assistant Comm ssioner of Police on
10. 10. 2006 who assured that wthin a week steps w ||

be taken.

16. 11 Natraj properties were denolished in toto
i ncluding that of tenanted property of Dairy Den. It

I ncl uded use of dynamte and FSL report awaited.

PRESENT CONTROVERSY:

16. 12 After waiting for sone tine, as per the
assurance of the Police Comm ssioner, Bhavan Desai
gave conplaint before Metropolitan Mgistrate on
17.10.2006. It is alleged that that 9 accused cane at
the Dairy Den parlour at 6.00 a.m at Natraj C nems,
Dairy Den parlour with 30 to 40 persons and they
dragged the conplainant at gun point at the back
side of Natraj C nema and goods worth R 44,00, 000/ -
were | ooted. Though conplaint was filed but nothing

was done on the sane.

16. 13 The | earned Metropolitan Magistrate by
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his order dated 17.10.2006 sent it for inquiry under
Section 156(3) of the Code which provides any
Magi strate enpowered under Section 190 may order such
an investigation. Section 190 of the Code provides

cogni zance of offences by Magi strates.

16. 14 It may be noted that on 18.10.2006
M scel l aneous G vil Application is filed against
Natraj owners and new purchasers for conmtting
contenpt of decree passed in Cvil Suit No. 2120 of
1990 and the sane is pending. Another Suit No. 2067
of 2006 is filed against the Natraj owners on
19.10.2006. On 17.12.206 nother of Harish Shah

expi r ed.

16. 15 The Hon'ble Small Causes Court passed
order on 29.12.2006 directing Natraj to maintain

status quo.

16. 16 As indicated above, in view of the order
passed by this Court dated 22.3.2007 the entire
I nvestigation was handed over to CD Crine and

thereafter the CID Crine filed application for remand



CR RA/ 236/ 2007 32/ 48 JUDGVENT

on 5. 4. 2007. The | ear ned Chi ef Met ropol i tan
Magi strate by his order dated 5.4.2007 was pleased to

reject the remand application of the CID (Crine).

16. 17 Being aggrieved and dissatisfied with the
said order of the learned Chief Met ropol itan
Magi strate, Court No. 13, Ahnedabad, dated 5.4.2007,
the State filed Revision Application under Section
397 of the Code where the |earned Sessions Judge by
his order dated 30.4.2007 was pleased to partly all ow
the Revision Application and granted interrogation as

far as the present applicant is concerned.

16. 18 In view of the aforesaid facts, the question
before this Court is as to whether the Crimnal
Revi si on Application under Section 397 of the Code
filed by the present accused agai nst the order of the

| ear ned Sessions Judge is nmintainable at |aw or not.

16. 19 For appreciating this contention, | have to
first consider Section 167 of the Code which
provi des when investigation cannot be conpleted wth

24 hours.
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“(1) Wenever any person is arrested and
detained in custody, and it appears that the
i nvestigation cannot be conpleted wthin the
period of twenty four hours fixed by Section
57, and there are ground for believing that
the accusation or information is well
founded, the officer in charge of the police
station or the police officer making the
i nvestigation, if he is not below the rank
of sub-inspector, shall forthwith transmt
to the nearest Judicial Mgistrate a copy of
the entries in the diary  hereinafter
prescribed relating to the case, and shal

at the sane tine forward the accused to such

Magi strate.

(2) The Magistrate to whom an accused
person is forwarded under this Section nay,
whet her he has or has not jurisdiction to
try the case, fromtine to time, authorise
the detention of the accused in such custody

as such Magistrate thinks fit, for a term
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not exceeding fifteen days in the whole, and
if he has no jurisdiction to try the case or
commt it for trial, and considers further
detention wunnecessary, he may order the
accused to be forwarded to a Magistrate

havi ng such jurisdiction”.

16. 20 | may also refer to Section 209 of the
Code which provides commtnent of case to Court of
Session when offence is triable exclusively by it
whi ch al so provides power of the Court to pass order
regarding remand in certain situation. | also
consi der Section 309 of the Code which provides
power to postpone or adjourn proceedings where also
the power of Magistrate for granting remand is also

provi ded.
16. 21 The Code of Crimnal Procedure was anended
in 1973. The said Code was amended wth three

following criteria laid down in this behal f:

“(1) an accused person should get a fair
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trial in accordance wth the accepted

principles of natural justice;

(i) every effort should be nmde to

avoid delay in investigation and trial which

is harnful not only to the individuals

i nvol ved but also to society; and

(iii) t he procedure shoul d not be
conplicated and should, to the utnost extent
possi ble, ensure fair deal to the poorer
sections of the community.”

[ See: V.C. Shukla Vs. State reported in AIR 1980 SC

962 - 965]

16. 22 | also refer to Section 397 of the Code

whi ch reads as under:

“Calling for records to exercise of powers
of revision — Sec. 397(1) The Hi gh Court or
any Sessions Judge may call for and exam ne
the record of any proceeding before any

inferior Ctimnal Court situate within its



CR RA/ 236/ 2007

36/ 48 JUDGVENT

or his local jurisdiction for the purpose of
satisfying itself or hinself as to the
correctness, legality or propriety of any
finding, sentence or order, recorded or
passed, and as to the regularity of any
proceedi ngs of such inferior Court, and may,
when calling for such record, direct that
the execution of any sentence or order be
suspended, and if the accused 1is in
confinenent, that he be released on bail or
on his own bond pending the exam nation of

t he record.

Expl anation - Al Magi strat es, whet her
Executi ve or Judi ci al , and whet her
exer ci si ng ori gi nal or appel | ate
jurisdiction, shal | be deeneded to be

inferior to the Sessions Judge for the
pur poses of this sub-section and of Section

398.

(2) The power of revision conferred by sub-

section (1)__shall not be exercised in
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relation to any interlocutory order passed

in any appeal, inquiry, trial or other

pr oceedi ng.

(3) If an application under this Section
has been made by any person either to the
H gh Court or to the Sessions Judge, no

further application by the sane person shall

be entertained by the other of them"”

17. Section 397 falls Chapter XXX of the Code
whi ch provides Reference and Revision. Section 397
provides calling for records to exercise of powers of
revi sion. However, howsoever w de power Section 397
Is there, sub-Section (2) of Section provides that
power of Revision conferred by sub-Section (1) shal

not be exercised in relation to any interlocutory

order passed in any appeal, inquiry, trial or other

proceedi ngs. Thus it would appear that Section 397(2)
of the Code incorporated in the 1973 Code wth the
avowed purpose of cutting out delays and ensuring
that the accused persons got a fair trial wthout

much delay and the procedure was not made
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conpl i cat ed.

17. 1 The powers of Revision against interlocutory
are being taken away as it has been found to be one
of the main contributing factors in the delay of

di sposal of crimnal cases.

17.2 So far as Section 397(3) of the Code is
concerned, in this case the learned Mgistrate did
not grant remand. Against that State filed Revision
Application under Section 397 of the Code the | earned
Sessi ons Judge passed order of interrogation. Against
t hat order, the accused have filed revision
application under Section 397 before this Court. So
the sane person has not filed Revision Application
under Section 397. So the bar contained in Section

397(3) will not apply to the present case.

17.3 After considering the statutory provisions
the only question which | have to consider is as to
whether the Crimnal Revision Application filed by
the present accused challenging the order of the

| ear ned Sessions Judge is |legal and valid and whet her
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the Revision Application is nmintainable at |aw or

not .

18. In aforesaid the judgenent of the Hon'ble
Suprene Court in the case of STATE REPRESENTED BY
I NSPECTOR OF POLICE AND OIHERS VS. N MT. JOY
| MVACULATE (supra) the Hon'ble Suprene Court after
narrating certain facts in para 4 of the said
judgenent stated that in that case the Investigating
Oficer noved an application before the |[earned
Magi strate for grant of police remand of Joy
| mmacul ate. The | earned Magistrate, Egnore, Chennai,
passed a detailed order on 6.11.2001 whereunder she
was given in police custody for one day and was to be
produced in Court for certain tine.

18.1 Being aggrieved and dissatisfied with the
said order, the accused filed Cimnal Revision
Application under Section 397 of the Code before
the H gh Court being Gl RC No. 1569 of 2001. The
Hi gh Court was pleased to allow the application and
was pleased to quash and set aside by holding that
the order granting police custody in respect of the

petitioner passed by the |earned Mugistrate is non-
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est and has to be erased from the records. The Hi gh
Court had granted certain directions for which this

Court is not concerned.

18.2 Against the aforesaid order of the High
Court, the matter went to the Hon' ble Suprene Court.
The Hon' ble Apex Court considered the order of the
| earned Magistrate and thereafter order of the High
Court and the question raised before the Hon' bl e Apex
Court was whether the Revision Application filed
before the H gh Court under Section 397 of the Code
was naintainable. The said question was raised in
para 8 of the judgenent. The question was al so raised
that in view of sub-Section (2) of Section 397 of the
Code once the order of remand is interlocutory order
whet her Revision Application before the H gh Court
was nmaintainable at law. The Hon'ble Apex Court
considered neaning of interlocutory and final order
and in para 9 referred to Hal sbury's Laws of Engl and,
4th Edition, Vol. 26, page 504 in connection wth what
I's judgenent, what is final and what is interlocutory
order. In para 10 of the said judgenent the Hon'ble

Apex Court has considered the judgenent in the case
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of S. KUPPUSWAM RAO V. R reported in AIR 1949 PC 1
and in para 11 the Hon' ble Suprenme Court has referred
to the judgenent in the case of MADHU LI MAYE VS.
STATE OF MAHARASHTRA reported in (1977) 4 SCC 551. In
para 12 which has been quoted earlier , the Hon' ble
Apex Court has referred to the judgenment in the case
of K. K. PATEL VS. STATE OF GUJARAT reported in (2000)
6 SCC 195 and in para 13 the Hon'ble Suprene Court
has considered provisions of Sections 167, 209 and
309 of the Code and thereafter observed that the

order of remand is pure and sinple interlocutory and

in view of the bar created by Section 397(2) of

Code revision against the said order S not

mai ntai nable at |law and therefore the order of the

H gh Court entertaining the revision application
agai nst the order of the |learned Magistrate granting

remand was quashed and set asi de.

19. Simlar view has been taken by ny | earned
brother M. Justice D.N. Pat el whi ch squarely
supports the case of the prosecution on the question
that Revision Application filed by the accused is not

mai nt ai nabl e at | aw.
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20. It is also no doubt true that the |earned
APP who appeared before the H gh Court has al npost
conceded and the | earned Judge has observed in para 4
of his judgenent in the case of Kapil Ashokkumar Jain

(supra) as under:

“Learned Additional Public Prosecutor M.
Patel has fairly conceded that in view of
the judgenent of Hon'ble Suprene Court, the
order of police remand being interlocutory
order, the revision application is not
mai nt ai nabl e. He has also submtted that the
State has a right to challenge the order
passed by the | ear ned Magi strate I n

appropriate proceedi ngs.”

21. | have referred to the order of this Court
in Kapil Ashokkumar Jain's case (supra) decided on
7.12.2005. After going through the judgenent, it
appears that this Court while exercised the power

under Section 482 of the Code. In that case the
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| earned Magistrate was pleased to reject the remand
application. Against that the |earned Presiding
Oficer, Fast Track Court, Surat, under Section 397
of the Code allowed the Revision Application and
granted 24 hours police remand of the accused. In
this context, under Section 482 of the Code, the
question raised is as to whether the |earned
Presiding Oficer, Fast Track Court, Surat, properly
exerci sed the power under Section 397 of the Code.
Wiile dealing wth the said question, this Court
Court held that the Revisional Power under Section
397 of the Code exercised by the Presiding Oficer

Fast Track Court, Surat, is erroneous and requires to
be quashed and set aside. So in that case the Court
was exercising the power under Section 482 of the
Code and secondly in para 4 of the said judgenent the
| earned Additional Public Prosecutor has fairly
conceded as stated above that in view of the
judgenent of the Hon'ble Apex Court, the order of
police remand being interlocutory order, the revision
application was not maintainable. In this view of the
matter, the aforesaid order has been passed in

peculiar facts and circunstances of the case and



CR RA/ 236/ 2007 44/ 48 JUDGVENT

therefore the said order of the learned Judge in
Kapi | Ashokkumar Jain's case (supra) IS

di sti ngui shable both on facts as well as in | aw

22.1 | have considered the judgenent of the
Hon' bl e Suprene Court in the case of NMT. Joy
| mmacul ate. In that case the I|earned Magistrate
granted remand which was set aside under Section 397
by the H gh Court. The Hon' ble Sureme Court while
setting aside the said order has held that the remand
order being purely interlocutory order, no revision
| ies against the sane. In view of this, the question
rai sed before this Court that the Sessions Court has
passed interlocutory order in this case only to
Interrogation which is also purely interlocutory
order, so the present revision application under

Section 397 of the Code is not mai ntai nable at | aw.

22.2 The view which | have taken is supported by

the judgenent of this Court in the case of Gopal C

Am n (supra).

22. 3 Over and above, | have gone through the
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application filed by the CD (Crine) for renmand
before the |earned Sessions Judge where the grounds
for interrogation as well as remand have been
menti oned. The |earned Sessions Judge has, after
considering carefully the application, given very
cogent and convincing reasons and held that the
accused is directed to remain present before the
I nvestigating Oficer for interrogation for two days.
This order being purely sinple and interlocutory
order, the present Crimnal Revision Application
under Section 397 of the Code is not nmintainable at
| aw. Therefore, the order of the |earned Sessions

Judge i s uphel d.

22. 4 It is no doubt true that in the present case
after this Court granted anticipatory Dbail on
8.3.2007 the accused have obtained regular bail in

Criminal Msc. Application No. 1216 of 2007 where the
order has been passed by the I|earned Additional
Sessions Judge, Court No. 6, Ahnedabad, on 9.4.2007
granting regular bail. It has been contended that in
view of this, an application for remand is not

mai nt ai nabl e at | aw. However, in the present case the
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| ear ned Sessi ons Judge has only granted interrogation
for two days by the inpugned order so far as the
pr esent accused 'S concer ned. Ther ef or e, t he
af oresaid order granting bail by the | earned Sessions

Judge wll not affect the nmerits of the case.

23. | have gone through the application filed
by police for remand before the |earned Sessions
Judge where substantial grounds have been raised. The
| earned Sessions Judge has, after considering
carefully, given cogent and convincing reasons and
held that the accused is directed to remain present
before the Investigating Oficer for interrogation
for two days. This order is purely sinple and
Interlocutory order. This order do not affect the
progress of the matter. Therefore, the present
Revi sion Application filed by the accused agai nst the
said order of the |earned Sessions Judge is not

mai nt ai nabl e at | aw.

FI NAL ORDER

24. In this case the accused have chal |l enged the
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order of the learned Sessions Judge granting
I nterrogation under Section 397 of the Code. This
order being pure, sinple, interrogatory order and
therefore in view of Section 397(2) of the Code and
after relying on the judgenent of the Hon' ble Suprene
Court in the case of NMT. Joy I|mmaculate (supra)
and also the judgenent of this Court in the case of
Gopal bhai C. Amn (supra), | amof the view that the
present Crimnal Revision Application filed by the
accused is not maintainable at |aw. The sane is
rejected accordingly. Interim relief which has been
granted fromtine to tine and the sane is continued
till today, shall stand vacat ed.
(K. M NEHTA, J)

(pkn)

After pronouncenent of this judgenent, M.
Vi kram Trivedi, |earned advocate for the applicant,
prays for stay of the aforesaid judgnent and order in
order to enable him to approach the Hon' ble Apex
Court as well as this Court. M. K C. Shah, |earned
A.P.P. has strongly objected to the sane on the
ground that once this Court has held that this Court

has no jurisdiction under Section 397 of the Code,
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this Court cannot further extend the interim relief
which was granted earlier. Looking to the peculiar
facts and circunstances of the case, gravity of the
offence and keeping in mnd the ratio of the
judgenent of the Hon' ble Apex Court in the case of

NNMT. Joy Inmaculate (supra) and al so the judgenent

of this Court in the case of Gopalbhai C Amn

(supra) wherein this Court has held that in view of
Section 397(2) of the Code, the revision application
I's not nmaintainable against interlocutory order of
the | earned Sessions Judge. Hence the request nade by
the learned advocate for the applicant is not

accept ed.

Dt. 14.5.2007 (K.M MEHTA, J)

(pkn)



