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CAV JUDGVENT
(Per : HONOURABLE Ms. JUSTI CE H. N. DEVANI)

1. The appellants have preferred the above-referred
appeal s against the judgenent and order dated
10th April 2006, passed by the | earned Additional
Sessions Judge, Court No.14, Ahnmedabad Cty, in
Sessions Case No.19 of 2005. Since all the
appeals arise out of a comon judgenent and
order, the sane were heard together and are
di sposed of by this common judgenent.

2. The appellants in Crimnal Appeal No.1246 of
2006 are the original accused No.1l, 3 and 6. The
appellants in Crimnal Appeal NO 1637 of 2006,
673 of 2007 and 1209 of 2006 are the original
accused No.2, 5 and 4 respectively. (For the
sake of conveni ence t he appel I ants are
hereinafter <collectively referred to as the
accused.)

3. The prosecution case is that the conplainant
Sul ochanaben had | odged a conplaint that she and
her husband Bantu Mtiram (hereinafter referred
to as the deceased) were |living in Ranmi
Mandir’s  Chali at Janmal pur in  Ahnedabad.
Deceased Bantu Mtiram was carrying on the
busi ness of selling puri-pakori in a handcart
near Bhadr akal i tenpl e. On  22.8. 2004, t he
deceased, as wusual, had gone for his business
with her Dbrother-in-law Radhe. At about 5
Oclock in the evening Ranpal Bhaiya and his
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friends, accused Ghanshyam Bhole, Pushpin and
Jitendra, in all five persons who were residing
at Ramji Mandir’s Chali and were known to the
conpl ainant, entered her house, wherein Ranpal
had a stick in his hand. Qut of these five,
Ranpal indiscrimnately hurled vul gar abuses at
her and asked her what she was doing at hone.
The conplainant told him not to use abusive
| anguage, whereupon he asked her whether she was
going to call him inside or should he come on
his own and started teasing her. Al of a
sudden, they all canme inside the house and
Ranpal tapped her on her cheek. She, therefore,
threatened himand told themto get out else she
woul d start shouting. Upon her saying so, Ranpal
got incited and hit her on the forehead and her
right thigh with a stick, whereupon she started
shouting and all the accused went away.
Thereafter, at about 9 o’'clock at night, Radhe
came honme, whereas the deceased Bantu had cone
home with his cart at about 10:15 p.m The
conpl ainant thereafter related the incident to
the deceased, whereupon at about 11:15 the
deceased set out to reprinmand accused Ranpal and
his friends and the conplainant also followed
hi m and she canme out of the house. Her husband
had gone in front of the house of accused
Jitendra and at that tine accused Ranpal
wi el ding a sword, accused Pushpin with a hockey,
Ghanshyam Bholo and Kanda wth sticks and
Jitendra with a bare knife, canme rushing out of
Jitendra's house towards her husband. Wereupon
her husband started asking accused Ranpal as to
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why they all had gone to his house in the
evening when his wife was alone at hone and
teased and ridiculed her. So, the accused
suddenly got incited and told her husband that
if he behaved in a highhanded manner they woul d
also finish himoff. Saying so they argued wth
hi m and Ranpal inflicted sword bl ows on the neck
and head of the deceased and Jitendra delivered
knife blows on the right hand and near the right
eye, near the shoulder one after the other,
Pushpin inflicted hockey blows on the back of
his head and accused Ghanshyam Bhola and Kanda
beat him all over the body with sticks. At
that tinme, her husband started crying for help
and fell down whereupon she and her brother in-
| aw Radhe cane running to save him Hence,
Pushpin gave one blow to Radhe on his right
thunb and another on his right hand. At that
time people from the wvicinity cane running
t here, whereupon the accused fled fromthe scene
along with their weapons. As her husband had
sustained several injuries on his body, to
provide him inmediate treatnent, she and Radhe
took him to Vadilal Sarabhai Hospital in a
rickshaw where he was admtted to the energency
ward and di ed during the course of treatnent.

4. Under instructions of Dr. Mnishbhai, the Chief
Medi cal Oficer, Sheth V.S. Hospital, ASI Kaluji
Laxmanj i had given vardhy to the P.S O
Danilinda Police Station at 1:10 hours on
23.8.2004. The P.S.O conmunicated the said
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vardhy to P.S.I. Shr i C S. Bar anda, who
| medi ately went to the V.S. Hospital along with
his staff for investigation. P.S.I. Shri Baranda
recorded the conplaint given by Sul ochanaben and
forwarded the sanme to Danilinda Police Station.
Upon receipt of the conplaint the sane was
registered as Danilinda Police Station | CR
No. 165/04 for the offences punishable under
sections 143, 147, 148, 149, 354, 452, 302 and
323 of the Indian Penal Code and section 135(1)
of t he Bonbay Pol i ce Act and further

i nvestigation was entrusted to P.S. 1. Shri C S
Bar anda.
5. Thereafter t he I nvestigating of ficer dr ew

i nquest panchnama (Exh.41) of the dead body of
t he deceased in presence of panchas and sent the
body of the deceased for post nortem to the
Medical O ficer, Sheth V.S, GCeneral Hospital,
along with inquest panchnama and vyadi. The
I nvestigating officer prepared panchnama of the
scene of offence (Exh.30) in the presence of
panchas. He also collected sanples of blood
stained earth and control earth and packed them
in a plastic bag and after attaching slips duly
signed by the panchas, sealed them and in their
presence. The investigating officer thereafter
recorded the statenments of wtnesses. He also
t ook possession of the clothes, which had been
wWor n, by Radhe Shri bhagwan Shar ma and
conpl ai nant  Sul ochanaben while bringing the
deceased to the hospital, in the presence of
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panchas vide panchnama Exh-16. Thereafter Police
Head Constable Vi nodbhai Vi r anbhai pr oduced
seal ed nuddanal parcels containing articles
recovered by t he Medi cal O ficer after
performng the postnortem at the Police Station
and possession of the sanme was taken in the
presence of panchas by drawi ng panchnama Exh. 17.

6. Thereafter search was nmade for the accused and
during the course of investigation the accused
were found and were arrested and a panchnama of
their physical condition (Exh-18) cane to be
drawn in the presence of panchas and the bl ood
stained clothes of the accused were also seized
and sealed in separate bags in their presence.
Thereafter various discovery panchnamas cane to
be drawn under section 27 of the Evidence Act in
respect of incrimnating articles recovered from
the accused in the presence of panchas and the
articles so discovered were sealed in their
presence and were sent to the Forensic Science
Laboratory for analysis. After receiving the
letter issued by the FSL regarding receipt of
muddamal, the FSL Report, Serological opinion
and the Post-Mdirtem Report the investigating
officer also kept them wth the investigation
papers. Upon conpletion of investigation, charge
sheet was submtted in the Court of the |earned
Metropolitan Magistrate Court No.4 and the sane
was nunbered as Crimnal Case No.2445/04. The
case being exclusively triable by the Court of
Sessions, by an order dated 25.11.2004, the
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| earned Metropolitan Magistrate commtted the
sane to the City Sessions Court, Bhadr a,

Ahnedabad where it was registered as Sessions
Case No.19 of 2005 and was transferred to the
Court of the learned Additional Sessions Judge,

Court No. 14, Ahnedabad Cty, for disposing of

t he same on nerits.

7. The learned Judge franmed Charge at Exhibit-4
against all the accused for offences punishable
under Sections 302 read with Section 34 and
Section 306 of the Indian Penal Code, and
Section 135(1) of the Bonbay Police Act; and
against all the accused, except Kandaswami
(original accused No.6), for the offences
puni shabl e under Sections 352, 354 and 323 of
the Indian Penal Code. The charge was read over
and explained to the accused. The accused
pl eaded not guilty to the charge and prayed for
trial.

8. In order to prove the <charge against the
accused, the prosecution examned the follow ng

fifteen W tnesses:

1. PW1 Dr. Rohit C Zariwala, Medical Oficer,
Exh. 12

2. PW?2 Sul ochanaben Bant ubhai Motiram Nai,
conpl ai nant, Exh. 14

3. PW3 Radhe Shribhagwan Sharnma, eye w tness,
Exh. 28
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10.
11.

12.

13.
14.

15.

PW4 Bharat M thulal Choudhary, panch, Exh.29
PW5 Sanj esh Rammaresh Pal, panch, Exh. 31
PW 6 Mehnood Al auddi n Qureshi, panch, Exh. 36
PW 7 Di neshbhai Bal devbhai Rawat, panch, Exh. 39
PW 8 Firozkhan Sharif khan Pat han, panch, Exh. 42
PW9 Gautanbhai Hirabhai Rawat, panch, Exh. 43
PW 10 Usmanbhai Sul emanbhai Shei kh, panch, Exh. 47
PW 11 Gul amohned Abdul Rahi m Chhi pa
Mandosar wal a, panch, Exh. 48
PW12 Mhned Rafiqg Usnanbhai Chhavni wal a, panch,
Exh. 51
PW 13 Shabbir Yasm nbhai Pat han, panch, Exh.54
PW 14 Di neshkumar Rupaji Nada, P.S. O Danilinda
Pol i ce Station, Exh.55
PW15 Chandubhai S. Bar anda, I nvestigating
O ficer, Exh.64

The prosecution also interalia, produced and proved

the followi ng docunentary evidence in support of

its case:

(1) Post - nortem Report Exh. 13.
(ii) FI R Exh. 15
(ii11) Panchnama of clothes of conplainant and

Radhe Exh. 16

(i1v) Panchnama  of clothes etc. of the
deceased Exh. 17

(v) Panchnama of physical condition of the
accused as well as clothes of the

accused, Exh. 18

(vi) FSL Opinion regarding scene of offence
Exh. 19

(vii) Cause of death certificate Exh. 20

(viii) Letter acknow edgi ng Recei pt of
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muddamal by FSL Exh. 21

(1x) Notification under S.37(1) of t he
Bonbay Police Act, 1951. Exh. 22

(x) FSL covering letter Exh.23

(xi) FSL Report Exh. 24

(xii1) Serological Report Exh.25

(xiii) Physical Analysis Report Exh. 26

(xiv) FSL Muddamal forwardi ng note. Exh.27

(xv) Scene of offence panchnama Exh. 30

(xvi) Discovery panchnama at the instance of
accused Jitendra, Exh.37

(xvii) Discovery panchnama at the instance of
accused Ranpal, Exh. 40

(xviii)lnquest Panchnama Exh. 41

(xix) D scovery Panchnama at the instance of
accused Ghanshyam Exh. 44

(xx) Di scovery panchnama at the instance of
accused Pushpendra, Exh. 49

(xxi) Discovery panchnama at the instance of
accused Kandaswam , Exh.52

(xxii) Report regardi ng regi stration of
of fence Exh. 56

(xxiii)V.S. Hospital Vardhy Exh.57

(xxiv) Vardhy received from V.S, Hospi t al
Exh. 58

Qut of the aforesaid docunentary evidence, the

docunments at Exh.16 to 27 and 41 have been

admtted by the defence and have been

exhi bited accordingly.

9. On subm ssion of closing purshis by the |earned
APP, the learned Addl. Sessions Judge recorded
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10.

11.

12.

further statenent of the accused under section
313 of the Code qua incrimnating evidence. The
defence of the accused was in the nature of
deni al. The accused neither exam ned any w tness
nor stepped into the w tness box.

The |earned Additional Sessions Judge, at the
end of trial, after hearing the | earned
Advocat es appearing on behalf of the respective
parties and appreciating the evidence on record,
was of the view that the prosecution had
successfully established the charge levelled
against the accused, hence by the inpugned
judgenent and order dated 10th April 2006,
convicted each of the accused for the offences
puni shabl e under section 302 read wth section
34 of the Indian Penal Code and sentenced them
to suffer inprisonnment for life with fine of
Rs.1000/- and in default to wundergo sinple
| mprisonnent for three nonths. Al the accused
(except accused Kandaswam ) were also convicted
for the offences punishable under section 352,
354 and 323 of the Indian Penal Code, however,
no separate sentences were awarded for the said
of f ences.

Upon the matter com ng up for adm ssion hearing,
the record and proceedings were called for from
t he concerned Court, and are before us.

W have heard |earned Advocate M. Shilpa Shah
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13.

for t he appel | ants in Crim nal Appeal s
No. 1246/ 2006, 1637/2006 and 673/ 2007 and | earned
Advocate, Shri P.K  Soni for the appellant in
Crimnal Appeal No.1209 of 2006 and |earned
Addi tional Public Prosecutor Ms.ML. Shah for the
respondent State. Both the |earned Advocates for
the appellants have copies of the relevant
record necessary for deciding these appeals.

Learned Advocate Ms. Shil pa Shah after taking us
t hrough the evidence on record submtted that
the prosecution case hinges solely on the
evidence of two alleged eyew tnesses who are
related to the deceased, hence, there was no
evidence of any independent w tness connecting
the accused with the crinme in question. It was
subm tted t hat bot h the w tnesses bei ng
interested wtnesses their evidence 1is not
reliable. It was contended that the panchas have
not supported the case of the prosecution, and
hence, there is no Iindependent evidence qua
di scovery or recovery. The |earned Advocate
submtted t hat t he notive regar di ng t he
appellants having gone to the house of the
deceased and t eased Sul ochanaben st ands
di sproved except for accused No.l1l. It was urged
that insofar as accused No.2 to 6 are concerned
they had no notive to commt the offence. She
has further submtted that as regards the
al | eged earlier I nci dent of t easi ng t he
conpl ai nant except for t he say of t he
conpl ai nant, no independent evidence was coni ng
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14.

15.

forth regarding the said incident. It was also
submtted that the incident had taken place |ate
at night and the prosecution has failed to |ead
any evidence to show as to whether at the
relevant time there were any street lights or
not. It was submtted that upon an overall view
of the matter the conviction of the accused was
not well founded. She, therefore, urged that the
appeal be admtted. Learned Advocate Shri P.K
Soni has adopted the argunments canvassed by M.
Shah. Except for the ~contentions recorded
her ei nabove, no other contentions have been
rai sed.

W have gone through the oral as well as
docunentary evidence shown to us by the |earned
Counsel for the appellants as well as the
| npugned j udgenent.

Insofar as the death of the deceased being a
hom ci dal one IS concer ned, t he | ear ned
Advocates for the appellants have not chall enged
the sanme; hence, it is not necessary to enter
into any detailed discussion on this aspect. To
prove that the death of the deceased was a
hom ci dal one, the prosecution has mainly relied
upon the testinony of the Medical Oficer, P.W1
Dr. Zariwala, the Postnortem report and the

i nquest panchnana. The post nortem report
I ndicated 45 external injuries and internal
injuries corresponding to several ext er nal

injuries on vital parts of the body. As per the
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16.

17.

P.M Report, the death of the deceased has been
caused due to the injuries sustained by him In
the circunstances, there is no doubt that the
death of the deceased is hom cidal.

As the case of the prosecution is based nmainly
on the evidence of two eyew tnesses nanely,
P. W2, Sulochanaben Bantubhai Mtiram Nayi, wfe
of the deceased who is also the conplainant, and
P.W3, Radhe Shribhagwan Sharma, it would be
necessary to refer to the sane is detail

Sul ochanaben in her deposition at Exh.14 has
stated that her husband used to leave for his
busi ness at about 3:00 p.m and return at about
10:00 p.m On 22.8.04, it was a Sunday and her
husband had left for his work at 3:00 p.m She
has identified each of the accused by nane in
the court and stated that she had just finished
cl eani ng her house and was sitting down when the
accused had cone to their house. Ranpal tapped
her on her cheek and they all canme and asked her
what she was doing. She asked them that her
husband was not at hone so why had they cone.
She has further deposed that abuses were hurled
at her and she was hit on the forehead. Ranpal
delivered a blow on her head with a stick. She
told them that she would nmake noise or start
scream ng, whereupon they all ran away. She has
further deposed that thereafter when her husband
came home at 10 O dCdock at night she related
the incident regarding the accused conming there.
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Thereafter her husband went near Jiten’'s house
to ask Jiten and Ranpal. She also went along
with him and her husband had asked them as to
why they were going to his house when he was not
there. At this those people told him that these
days you have becone very highhanded and that
they would go to his house, whereupon her
husband beseeched them with folded hands. She
has further deposed that Ranpal suddenly dealt a
blow with a sword on her husband’s head.
Thereafter Jiten inflicted a knife blow on his
cheek. Pushpin delivered a blow on his head with
a hockey stick. Thereafter CGhanshyan, Kandaswam
and Bhola had hit him on the back with sticks.
She, therefore, started shouting for help,
wher eupon they told her that they would beat her
also. In the neanwhile the public canme running
and the accused ran away. Thereafter she and her
br ot her-in-1aw Radhe took her husband to Vadil al
Hospital, where the doctor wupon examning him
declared him dead. Thereafter at about 11:30
p.m she had given her conplaint at the
hospital. In her deposition she has described
the weapons wused by the accused and has
identified the sane. She has deposed that as the
accused live close to her house, they are known
to her. In her <cross-examnation, nothing is
brought out which would <create any doubt
regardi ng her version about the incident. On the
contrary it has been established that the house
of accused Jiten is situated opposite her house
and that the houses of Ranpal and Pushpin are
al so situated near by. In her cross-exam nation
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18.

19.

she has admtted that there was darkness on the
road, but has clarified that there was light in
the houses. She has also clarified that though
the other houses in the locality were closed her

house was open. Her ver si on S fully
corroborated by the F.I.R at Exh.15, which she
had lodged at the hospital itself at the

earliest opportunity w thout any del ay.

From t he evidence of Sul ochanaben, it is evident
that she knew the accused nuch prior to the
i ncident as they were residing close by and were
carrying on the sane business of puri-pakori
| i ke her husband. She has | odged the conplaint
within reasonable tinme and has naned all the
accused along wth the specific weapons used by
them From her evidence and the FIR |odged by
her t he prosecution has been abl e to
successfully establish that the accused have
caused I nnuner abl e ext er nal and i nternal
injuries to the deceased by neans of |[ethal
weapons |ike sword, knife, hockey stick and
sticks, which resulted in his death.

The other eyewitness, P.W3, Radhe Shribhagwan
Sharma who was a close friend of the deceased
has been exam ned at Exh.28. This wtness has
deposed that on that fateful night after he had
returned hone from his pakodi business, Bantu
had told him about the incident and had gone to
talk with those people as to why they had beaten
his wife. At that tinme Ranpal had a sword in his
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hand, Jitendra had a knife in his hand,
Ghanshyam had a hockey stick in his hand and
Kandaswam and Bhola had sticks in their hands.
He has further deposed that these people had
started assaulting Bantu. Ranpal had assaulted
Bantu with a sword on his head and his back.
Jitendra had inflicted a knife blow below his
ear. Jiten, Ranpal, Pushpin with a hockey stick
and the others with sticks started raining blows
on Bantu and upon his going to save him Pushpin
hit himwth a hockey stick and he was injured
on his hand and shoul der. He, therefore, went to
fetch a stick to save Bantu at that tine these
people were beating him nercilessly. He cried
for help through the w ndow and Sul ochana was
al so shouting for help whereupon the accused
|l eft Bantu and ran away. Thereafter, he and
Sul ocahana took Bantu to the hospital in a
ri ckshaw. He has also identified each of the
accused as well as the weapons used by each of
them This wtness has also been subjected to
| engt hy and sear chi ng Cross-exam nati on,
however, nothing has been brought out which can
create any doubt against his testinony. On the
contrary from his cross-examnation it has been
established that he and deceased Bantu were
living in separate roons within a distance of
five feet from each other. In his cross-
exam nation he has denied that there were no
streetlights on the road |leading to their house.
He has admtted that there is no street light in
front of Jiten’s house but has clarified that
there was light fromthe opposite house.
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20.

21.

Radhe’s testinony fully supports the case of the
prosecution and is consistent with the evidence
of the other eyew t ness  Sul ochanaben. Hi s
presence at the scene of offence is quite
natural considering the proximty of his place
of residence to that of the deceased and the
accused and nature of his relationship with the
deceased. His presence at the scene of offence
is further established by the presence of
bl oodstains bearing the blood group of the
deceased on the clothes worn by himat the tine
of the incident. H's evidence al so proves that a
light bulb was on in the nearby house and there
was sufficient light to witness the incident.

Upon evaluation of the evidence of the two
eyew t nesses, it 1is ~clear that both have
actual ly W t nessed t he I nci dent . Due to
proximty of their place of residence as well as
the fact that the deceased and the accused were
carrying on the sane business, the accused were
known to them At the tine of the incident there
was sufficient light from the lighted bulb in
the house near the place of incident, hence
there is no question of any msidentification of
the accused. It is also established that the
I ncident had taken place near the house of
accused Jitendra. The deceased had gone to
reprimand the accused in connection wth the
earlier incident wherein the accused had teased
the conplainant. At that time there was sone
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22.

exchange of words and w thout any provocation,
the accused who were arnmed wth |ethal weapons
had attacked t he deceased and inflicted
successive blows on his body, causing injuries
to his vital organs which resulted into his
deat h.

It beconmes <clear from the evidence of the
eyew tnesses, that the accused were the authors
of the crime in question. The evidence of both
the wi tnesses has remai ned uni npeachabl e and the
defence has not been able to discredit their
testi noni es. Merely because bot h t he
eyewi tnesses are close to the deceased is no
ground to discard their testinonies. On the
contrary, It Is well settled that cl ose
relatives would not be interested in inplicating
I nnocent persons in place of the real offender

Their main concern would be to see that the real
culprits are brought to book. The Apex Court in
the case of State of A P. v. S Rayappa and
others, (2006) 2 Suprene Court Cases (Cri) 353
has held that by now it is a well-established
principle of law that testinony of a wtness
ot herw se i nspiring confi dence cannot be
di scarded on the ground that he being a relation
of the deceased is an interested wtness. A
close relative who is a very natural wtness
cannot be terned as an interested wtness. The
term interested postulates that the person
concerned nust have sonme direct interest in
seeing the accused person being convicted
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23.

24.

sonehow or the other either because of aninosity
or sone other reasons. It was further held that
the relative wtness is not necessarily an
Interested witness. On the other hand, being a
close relation to the deceased they will try to
prosecute the real culprit by stating the truth.
There is no reason as to why a close relative
wi | inplicate and depose falsely against
sonmebody and screen the real culprit to escape
unpuni shed. The only requirenment is that the
testinony of the relative wtness should be
exam ned cauti ously.

In view of the aforesaid legal position, it
cannot be said that ei t her of the two
eyewi tnesses are interested wtnesses as there
is absolutely no evidence to indicate that
ei ther Sul ochanaben or Radhe bore any aninus
agai nst the accused. After carefully evaluating
the evidence of the eyew tnesses, we are
satisfied that the trial Court has rightly
placed reliance on their evidence as their
testinonies are reliable and trustworthy and
their presence at the scene of offence is
nat ur al .

The prosecution case finds support in the
testinmony of PW1, Dr. Rohit Chimanlal Zariwala,
Exh. 12, who has performed autopsy of the dead
body of the deceased and produced the Post-
nortem Report at Exh.13. In his deposition he
has stated that wupon conducting post nortem



CR A/ 1246/ 2006 20/ 26 JUDGVENT

exam nation, 45 external injuries were found as
noted in colum No.17 of the Post-nortem report.
He has deposed that corresponding to external
injuries No.30, 31 and 34 ecchynosis is found in
the scalp tissue. A thin film like sub-dural
haenorrhage could be seen on right frontoparito
tenporal and left frontotenporo occipital |obes
of the cerebrum Subarachnoid haenorrhage was
present as a dense layer over both the
hem spher es. The brain was congested and
oedematous and the cerebro spinal fluid was
bl ood stained. External injury No.8 had entered
into the abdom nal cavity through the skin, the
sub- cut aneous tissue, anterior abdom nal wall,
peritoneum and cut intestine anteriorly. The
size of the wound was 0.5 cns x 0.5 cns, both
angles were acute and margins were sharply cut.
The wound was directed backwards, downward and
towards the right. The surrounding tissue of the
track was haenorrhagic and the abdom nal cavity
contained approximately 500 cc  of bl ood.
Corresponding to injury No.27 there were cuts on

t he ski n, subcut aneous tissue, i ganent um
nuchae, trapezius nuscle, fasci a, spl eni us
nmuscl e, | evator scapul ae, st er nocki donust oi d,
scal enus nedi al | s, scel enus posteri or,
sem spinalis capatis nuscles, C-4 cervical

vertebra and corresponding region of the spina
cord.

In his opinion the cause of death was due to
shock as a result of injuries sustained. He has
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further deposed that injuries caused on the head
due to external injuries No.30, 31 and 34, the
internal injuries on the stonach correspondi ng
to external injury No.17 as well as the internal
injuries caused on account of external injury
No.27 on the neck of the deceased were
sufficient in the ordinary course to cause

death. In his opinion the injuries other than
t he above- nenti oned i njuries t hough
i ndependent |y wer e si npl e in nat ur e,

collectively can be said to be grievous in
nature. He has also deposed that all the
injuries were ante nortem and that the nuddanal
weapons can cause the injuries sustained by the
deceased.

He has deposed that the deceased was wearing a
bl ack pant wth vertical white lines and a white
undergarnent. Several spots of blood and earth
were found on both the aforesaid clothes. He has
further deposed that the <clothes and other
articles recovered during post - nortem
exam nati on had been seal ed, | abell ed and handed
over to the police officer. About 20cc of blood
of the deceased preserved in a sealed and
| abel l ed gl ass bottle had al so been handed over
as per the request of the investigating officer.
Though subjected to extensive cross-exam nation
nothing has been brought out to shake his

t esti nony.

The ghastly manner in which the deceased has
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25.

26.

been done away wth is apparent from the 45
injuries noted in colum No.17 of the Post-
nortem report. Most of the injuries are
sustained on vital parts of the body and
denonstrate the manner in which the deceased has
been nercilessly butchered by the assailants.
One shudders to think how people living in a
civilized society could act with such brutality.

The prosecution case finds further corroboration
from the wvarious panchnamas drawn by the
i nvestigating officer in the presence of
panchas. The scene of offence panchnama fully
supports the prosecution case. As per the said
panchnama there were bloodstains on the ground
in front of the house of accused Jitendra. Bl ood
mar ks were also found on the plaster on the open
passage |leading to his house. The panchnama al so
finds support in the opinion of the FSL Oficer
(exh.19) who had visited the scene of offence

Thus, the say of the eyewitnesses that the
i ncident had taken place in front of the house
of accused Jitendra is duly established by the
prosecution.

The evidence of the eyewitnesses finds further
corroboration in the discovery panchnamas drawn
by the investigating officer under section 27 of
the Evidence Act in the presence of panchas. The
panchas have not fully supported the discovery
panchnamas Exh.40 and 44 whereas panchas have

not supported discovery panchnamas Exh.37, 49
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and 52 and scene of offence panchnama Exh. 30,
t hough they have all admtted their signatures
on the panchnama and panch slips. However, the
prosecution has been able to prove the
panchnamas through the testinmony of PW15, the
I nvestigating officer Shri C S. Baranda who has
been exam ned at Exh.64. Under the panchnam
Exh. 37 a bl ood stained knife has been recovered
at the instance of accused Jitendra Biharilal
Shrivas. Under panchnanma Exh.40 a bl oodstai ned
sword has been recovered at the instance of
accused Ranpal Pannal al Shrivas. Under panchnana
Exh. 44 two bl oodstai ned broken pieces of a stick
and one banboo stick were recovered at the
I nstance of accused Chanshyam CGopiram Shrivas.
Under panchnama Exh.49 a hockey stick was
recovered at the instance of accused Pushpendra
@ Pushpin Viranbhai Shrivas and under panchnama
Exh.52 a banboo stick was recovered at the
I nstance of accused Kandaswam Atiappa Madrasi
It is by now well settled that if the panchas
turn hostile, the panchnana can be proved
through the evidence of the concerned police
officer and if the same is found trustworthy and
reliable, the sanme can be accepted. In the
present case, the prosecution has successfully
proved the above referred panchnamas through the
evidence of the investigating officer, whose
testinmony inspires confidence and is trustworthy
and reliable. Mor eover, despite lengthy cross-
exam nation, nothing has been brought out to
di scredit his testinony.
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28.

All the aforesaid nuddanal weapons had been sent
to the Forensic Science Laboratory for analysis.
As per the FSL and serological report, except
for one banboo stick, human blood was found on
all the nuddamal weapons. The blood found on
somre of the weapons was of “A’ group which is
the bl ood group of the deceased. In case of sone
of the weapons the blood group could not be
ascertained. As per the Physical Analysis Report
of the FSL (Exh.26), the two broken pieces of
stick with bl oodstains were found to be parts of
the sane stick. Therefore, it is apparent that
accused Ghanshyam has delivered such a forcefu

bl ow on the deceased that it has resulted in the
stick breaking into two parts. The aforesaid
evidence read wth the ocular testinony of the
W t nesses | eaves no room for doubt that the said
weapons were wused in the commssion of the
of f ence.

The prosecution case is further fortified by the
evidence in the form of FSL reports and
serol ogical reports regarding the clothes of the
deceased, the eyew tnesses and the accused. As
noted above the inquest panchnama and the
panchnama of the clothes of the deceased,
clothes of the eyewitnesses and clothes of the
accused, the FSL Report, Serological Report etc.
have not been disputed. The FSL report shows
that bl ood belonging to bl ood-group of deceased
has been found on the clothes of the deceased
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clothes of both the eyew tnesses and clothes of
the accused Ranpal and Ghanshyam which clearly
establishes their presence at the tinme of the
I nci dent.

Thus there is anple direct positive evidence
showi ng involvenent of all the six accused. The
oral evidence itself is sufficient to hold them
guilty. That IS anply corroborated by
docunentary evidence as discussed hereinabove.
Under the above circunstances, on totality of
the established facts and circunstances of the
case, we are fully satisfied that the accused
had jointly assaulted the deceased with their
weapons causing severe injuries resulting in his
death. The eyew tnesses have attributed specific
role to each of the accused along with the
specific weapon used by each of them in the
comm ssion of the offence. From the testinony of
the nedical officer it 1is evident that the
injuries on the body of the deceased have been
caused by the nuddamal weapons. The manner in
which they cane together with the weapons and
attacked the deceased and caused nultiple
I njuries W th t hose weapons, IS clearly
I ndicative of the common intention wth which
the accused were acting and | eaves no room for
doubt that all the accused are equally guilty of
the offence. The comon intention of all the
accused to do away with the deceased is firnmy
establ i shed by the prosecution.
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31.

32.

In the view of the above discussion we are of
the clear opinion that the trial Court was fully
justified in convicting all the appellants for
the offence punishable under section 302 read
with section 34 of the Indian Penal Code as well
as in convicting all the appellants (except
Kandaswam ) for the offences punishable under
Sections 352, 354 and 323 of the Indian Penal
Code, and find no nerit in these appeals. The
appeal s are accordingly, summarily dism ssed.

Record and proceedings to be sent back to the
trial Court, forthwth.

Registry shall place a copy of this order in
each appeal .

[R P. DHOLAKI A, J.]

[ HARSHA DEVANI, J.]

par mar *



