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IN THE H GH COURT OF GUIARAT AT AHMEDABAD

CRI M NAL APPEAL No. 1210 of 2004

For Approval and Signature:

HONOURABLE MR. JUSTI CE C. K. BUCH

1 Whet her Reporters of Local Papers may be al |l owed
to see the judgnment ?

2 To be referred to the Reporter or not ?

3 Whet her their Lordships wish to see the fair copy
of the judgnent ?

Whet her this case involves a substantial question
4 of law as to the interpretation of the

constitution of India, 1950 or any order made

t her eunder ?

5 Whether it is to be circulated to the civil judge

STATE OF GUJARAT - Appel | ant (s)
Ver sus
VALJI BHAI HANJABHAI RANT - Opponent (s)

Appear ance

Ms. D.S. Pandit Addl. PUBLIC PROSECUTORfor Appellant(s) : 1,
MR JV JAPEE for Opponent(s) : 1,

CORAM : HONOURABLE MR. JUSTI CE C. K. BUCH

Date : 30/03/2007
ORAL JUDGVENT

1. Heard Ms. Darshana Pandit for the appellant-

State and M. Japee for the opponent accused.

2. The appellants State of Gujarat has preferred

this appeal under section 377 of the Crimnal
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Procedure Code 1973 for enhancenent of sentence
| nposed by | earned Speci al Judge, and Addl .
Sessions Judge ( Fast Track Court) Mddasa in Special
(NDPS) Case No. 4 of 2003 vide order dated 22. 4. 04.

3. | have heard |earned APP for the appellant-
State and M. J.V Japee for the accused.

4. In response to the query raised by the Court
M. Japee has confirned, accepted and informed the
Court that the respondent accused has neither
chal | enged the order of conviction and sentence
nor the respondent intends to challenge the validity
and legality of the order of conviction recorded by
the learned trial judge. So while dealing wth the
present appeal the Court shall have to concentrate
on the aspects pointed by Ilearned APP on the
adequacy of the sentence inposed at the conclusion

of the trial.

5.1. Learned APP M. Pandit has taken nme through
t he grounds of challenge and the nature of the order
of conviction and sentence attached wth the neno
of appeal. The accused has been guilty of the
char ges of offence punishable under the Narcotic
Drugs Psychotropi c Substance Act hereinafter referred
to as (NDPS) Act.

5.2 As the respondent accused was found in
consci ous physical possession on 18.7.03 within the

limts of Mdasa town of district Sabarkantha with
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prohi bited substance ' Canabi s pl ant popul arly
known as 'ganja'. The respondent accused was found
wth 1.9 kg (i.e 1 kg 900 grans) of ganja when he
was intercepted on infornmation received by |ocal

pol i ce.

6. The learned trial judge after recording
conviction had accorded the opportunity of hearing
to the accused as well as the public prosecutor
appeari ng before the trial court on the point of
sentence. After hearing both the sides the |earned
trial judge decided to inpose one year rigorous
i mprisonnent and a fine of Rs 5000/- to the accused.
Accor di ng to the State this puni shnent IS
I nadequate  especially when the Presiding Oficer
is authorised to inpose punishnment upto ten years

and a fine to the extent of one | akh.

7.1 Plain reading of the operative order wherein
the learned trial judge has assigned the reasons
for deciding the quantum of punishnment gives clear
i npression that he has applied m nd from all
rel evant angle. It would not be legal for the Court
whi |l e i nposing puni shnment to consider only the
maxi mum puni shnment prescribed under a particular
provision or for the offending act. Determ nation of
guantum  of sent ence IS W t hin t he domai n/
jurisdiction of trial court and several aspects are

rel evant determ ni ng adequacy of puni shnent.

7.2 This incident is of 18.7.03 and as per the
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schene of the NDPS Act anybody found in conscious
possessi on of prohibited substance “ganja' upto
1 kg can be said to be a person having such

prohi bited substance in small quantity and for that

| ndependent  provision qua punishnment s prescribed
under t he NDPS  Act. For each prohi bi ted
psychotropi c substance or narcotic drugs the

| egi sl ature has decided the quantity at the tine of

classifying themmainly two different categories i.e

smal | guantity and commercial quantity. Difference
I n between wei ght wi se would therefore carve out
third category i.e greater than snall but | esser

t han commercial. The comrercial quantity of ganja
Is prescribed ( serial No. 55 of the schedule ) as
20 kg. So consci ous possession of ganja of 20 kg or
nore if found then it can be said that the person
Is dealing in the prohibited substance ganja in a
comercial way. He nmay be trafficker or gross
purchaser or cultivator or supplier to the persons
I ndul gi ng in selling and distributing that
substance, here the ultimate quantity found is 1 Kg
and 900 granms i.e greater than but | esser than
commerci al which may be punishable under section 20
(b) (ii) of the NDPS act.

8. It is rightly argued by M. Japee that t he
guantity found from the accused was little nore
t hen the small quantity and percentage W se
there is a big di fference percentage w se between

guantity found from the accused and the prescribed

comrercial quantity.
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9. Learned trial judge has al so considered t he

soci 0- econoni c background of the accused. The
appel lant State has narrated the case of the
prosecution in brief. The case of the prosecution
in para 2 of the neno appeal, rel evant part is

reproduced here for conveni ence :

The prosecution case in brief IS
that on 18.7.03, the conplainant P.B Patel of
Mbdasa Town Police station along wth his
staff was on the duty of blocking the road for
t he purpose of octroi near octroi Naka, Modasa
Meghr aj r oad. At t hat tinme, he received
information to the effect that the accused was
to cone on foot towards Meghraj road with ganj a.
Ther eupon, the conpl ai nant called two panchas
and kept a watch. That by that tine, the accused
cane as per the information and therefore, he
was apprehended. Thereafter, the conpl ai nant

i ntroduced hi nsel f as Police Inspector. The
police wanted to search t he person of the
accused and therefore, he was asked whether
he wanted to be searched in presence of a
Gazetted officer. The accused showed his
wi || ingness to be searched by the police in
presence of the conplainant. Thereafter, the

search was carried out and on search they found
t he accused possessing green coloured branches
of Canabis and on wei ghing the sane, t he
weight was found to be 1 kg and 900 gm The
accused was not having any pass or permt to
possess the said canabis. Thereafter t he
panchnama was drawn and the nuddanal was
seized and sent to the Forensic Science
Laboratory and on the report fo the Forensic
Sicence Laboratory that the seized quantity
was Canabis.”

10.1 It is also contended that the version of

the prosecution wtness has not been exam ned as
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they are. But on this count the learned trial judge
cannot be said to have commtted any illegality in
deciding the quantum of punishnment. It energes that
the accused was a carrier for sonmebody who had sent
prohibited substance ganja for use of one sadhu.
Utimtely it was the first offence for the accused
and when the Court is aware or conscious of one fact
that the financial capacity of the accused is very
limted then i mposition of fine of higher anount
woul d not serve the real purpose. The offence found
proved is not qua property or affecting econony of
society or country. By such orders the accused can
be kept behind bar for sonme |ong period on account
of I ncapability. As a defaulter the accused shall
have to go through the period of inprisonnment

i nposed or in default punishnent.

10.2 The trial court was al so supposed to consider
the social background of the accused. It is the say
of the prosecution that the accused is tribal and
t he nmuddamal recovered was in a raw form and so it
is difficult for the Court to say that the trial
court has grossly erred in considering the peri od
of subtantive punishnent or deciding the quantum of
anount of fine. Utimtely passing of the order of
puni shrent is a matter of discretion with the trial
judge especially no mninmum period of sentence as
puni shment is prescribed. It is not the case of the
State that the |[|earned trial judge has awarded
puni shnment | ess than m ni mum prescribed. In the

facts and circunstance of the present case if no
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illegality is found fromthe order a discretionary
order should not be disturbed. It is true that the
of fences under NDPS Act should be dealt w th utnost
sensitivity and when a person is found guilty then
no | eniency should be shown, and no accused
should be permtted to take advantage to m splace
synpat hy. However in the present case no such
situation Is energing and on the contrary t he
| earned trial judge has assigned good reasons for
deci di ng quantum of puni shnent i nposed. | do not
find any nerit in the appeal and therefore the sane
I s di sm ssed.

11. In t he resul t, this application S
di sm ssed. No enhancenent in sentence inposed by
| ear ned Speci al Judge, and Addl. Sessions Judge
( Fast Track Court) Mdasa in Special (NDPS) Case
No. 4 of 2003 vide order dated 22.4.04 is required.

(C. K. Buch, J)

mary//



